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PREFACE. 



Since, in the indagation of legal truths^ and 
equitable also, so large an use is made of 
authority; and, to the successful indagation 
of them, by means of it, a correct understanding 
of its nature^ and of its value, general and 
specific, or, in other words, of the dtie use of it, 
is so necessary ; and considering, that no dis- 
tinct, connected, treatise of this subject has ever 
yet, however desirable, been proposed ; it has 
been thought, that such a treatise (and even this 
but meagre, as its limits compel it to be) ; may 
constitute a preface not inapposite. 

The sources of all knowledge are but these 
two ; personal intuition, and the relation of 
others. Authority is credible relation. 

The institution o£ positive laws is the right 
only of legislative authority: and the proper 
business o£ Judicial authority, is but to ascertain^ 
and apply, them, afterwards. 

Every law consisting in the terms in which it 
has been conceived, and the fact of the due 
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institution of it, in those terms ; these are the 
two things to be ascertained; and of these 
things, as of others, the knowledge is to be 
derived from personal intuition, and the relation 
of others. 

Of the terms of a written law, the only 
intuitive evidence is that which is derived from 
immediate reference to the writing containing 
them ; and of the fact of the due institution of 
it in those terms, that which is derived from 
immediate reference to the specific legislative 
act from which it originated. Thus, the only 
intuitive evidence of the terms of a written 
statute Parliament, is ^that. which is derived 
from the immediate inspection of the terms of 
the engrossment of it, among the general rolk of 
Parliament, in the custody of the officer appointed 
to the custody of them ; and, of the fact that a 
statute, in those terms, was passed in Parliar 
ment, that which is derived from the fact of 
the engrossment being seen among those rolls, 
in that custody. 

But, as of other things similar, so of these, 
the evidence of this nature may have become 
obscured, or, even, entirely lost. In such cases, 
either, the existence of the law has become 
altogether incapable of being proved, or other 
evidence is, succedaneously, to be. admitted; 
namely, that of authority. 

It is a principle of evidence, that that which. 
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capable of due origination, has immemorially 
exUtedy is to be considered to have duly ori- 
ginated; and, applying that principle to the 
case proposed, it is a rule of evidence, that that 
rule of law which has been proved to have, 
immemorially, been er^orced^ or observed, (con- 
stituting its practical existence) is to be con* 
sidered to have been, originally, instituted by 
legislative authority. 

The evidence, that a given rule of law has 
be^i, immemorially, enforced, or observed, (or 
practically existed) may be of different degrees. 
Of the highest degree, is that which is consti- 
tuted by the immemorial adminisiration and 
application of it, in those cases which, from 
time to time, presented to courts of justice for 
adjudication, have been such as to soUcit the 
administration, or application, of it ; and of a 
degree mferim to this is that which is consti- 
tuted by the texts of writers of antiquity of 
approved learning and fidelity. The positions 
of law exhibited in their writings, are evidence 
that the law was, in their times, accordingly ; 
thus, the positions of law exhibited in the writ- 
ings of those ancient writers, Glanvil, Brac- 
TON, Britton, Flbta, Henoham, Littleton, 
Statham, Brooke, Fitzherbert, Staund- 
FORDE, Fortescue, &c. are evidence, that such, 
in their times, were the rules of law. 

The judgments of courts of law, and the 
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positions contained in these early writers, are 
some of that ^ evidence which is denominated 
authority. 

Experience has shewn^ that authority of this 
description is liable to twofold abuse. The 
one abuse is, that judges, instead of employing 
it according to that which is its legitimate use ; 
namely, as the means of ascertaining the pre- 
sent existence of positive law, and being con- 
tented to administer, strictly and exclusively, 
the law so ascertained, have assumed to employ 
it in the institution of new rules of their own ; 
and have, under its perverted hcense, been in 
the habit, in fact, of virtually exercising legisla- 
tive authority. It is not to be disguised that 
many, and, perhaps, even, a majority, of the 
cases contained in the books of reports, have 
been adjudged according to rules of law insti- 
tuted, within time of memory, by the judges 
themselves. How ^miliar it is, that judges are 
heard to preface their judgments with expres- 
sions such as these; '* Without (as we find 
" ourselves) any distinct rule upon thie subject, 
" we must decide this case wp(m principle" 
" In the absence of any case in point, we must 
" decide this case by analogy ,' &c. The judge 
adjudicating " upon principle, by analogy," &c. 
either assumes that, in practical legislation, 
every law which is instituted is universal, and 
includes, of course, every case ejected by the 
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same principle ; and that, consequently, to be 
satisfied of the existence of the rule universally, 
it is enough to ascertain the existence of a rule 
including any one of those cases ; ex pede Her- 
culem : . or, without such induction, and not 
considering the practical existence of the par- 
ticular rule to ascertain more than the due in- 
stitution of that particular rule ; he considers 
himself to be at liberty to apply the apparent 
principle of that rule in all cases affected by it, 
and to institute new rules accordingly. But to 
assume that all positive laws are necessarily 
universal, and perfect ; is to assume that which 
never was, nor will be, and to impute to the 
lector wisdom, and providence, to a degree 
which no legislator ever possessed. If the 
works of legislation were always so perfect and 
absolute, there would be no defects (as, how- 
ever, there so frequently are) to be supphed ; 
no *^ cams amisst' to be regretted. But, in 
truth, the judge professing to adjudicate '^ upon 
" principle," or " by analogy," was never heard 
to profess such an assumption, or induction; 
and it is evident, that, professing so to adjudi- 
cate, he has either considered himself to be at 
liberty, referring to the apparent principle of 
the rule ascertained, to institute a new rule 
accordingly, and to apply it to the case pre- 
ferred to him for his adjudication ; or has not, 
even, so much as speculated at all about the 
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matter. If such have been the conception of 
the judge, his error has been enormous ; for he 
has no more power to make additions to a rule 
of law, the due institution of which has been 
proved by the evidence of authority, than he 
has to make additions to an act of parliament, 
capable of proof, and proved, by personal in- 
tuition. It is of his office to apply the same 
rules of construction in both cases. In the con- 
struction of a statute, in which a provision is 
made for a specific case, a judge is not at Uberty 
to apply the provisions of the statute in any 
case not, formally nor virtually, that specific 
case, but only affected by the general principle 
of the statute. This extension of the statute it 
must be left to the legislator, himself, to make. 
I will exemplify this position. 

At common law, before the statute 11 G. 2. 
c* 19. s. 15, it was the rule, that if, between the 
last day of payment and the next ensuing, a 
tenant for life died, the rent accrued due from a 
tenant of him, after the last day of payment, 
was not recoverable by his representative, nor 
yet, indeed, by the tenant in remainder, or re* 
version. But now, by that statute, it is pro- 
vided, that '^ where any tenant far l\fe shall 
'^ happen to die before, or on, the day on which 
*' any rent was reserved, or made payable, upon 
'' any demise, &c. which determined on the 
'' death of such tenant for life; his executors, 
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" &c« may recover from the under-tenant, if 
** isuch tenant for life die on the day on which 
** the same was made payable, the whole, or, if 
'' before such day, then a proportion, of such 
** teat ; according to the time such tenant for 
•* life lived of the last year, or quarter of a year, 
'" or other time, in which the rent was growing 
'^ due." Upon this statute it has been consi- 
dered, (and justly) that, if a tenant-in-tail, 
having made a lease fiot in conformity with the 
provisions of 32 H. S. c. 28, or a tenant4n^tail, 
iffter possibility of issue extinct j or a tenant for 
years determinable on his life, die between the 
last day of payment of the rent and the next, 
the rent accrued due between the last day of 
payment of the rent and his death, is, under this 
statute, recoverable by his personal representa- 
tive ; the landlord being in these cases, although 
not formally, yet virtually, tenant for his life, 
and the case, virtually, the Recife case provided 
for by the statute. But it has never yet been 
considered, that if cestui que vie die between 
the last day of payment of the rent, and the 
next, (in which case the rent accrued due from 
a tenant of the tenant pour autre vie, after the 
last day of payment, is not recoverable at com- 
mon law) the tenant pour autre vie can, under 
this statute, recover it : for this case, although, 
clearly, a£fected by the principle of the statute, 
yet is, neither, formally, nor virtually, the spe- 
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cijic case proposed in the statute : and it is to be 
left to the legislator to supply this positive 
defect, and include this ^' cctsrnn omissum!' 

If it be competent to a judge to make con- 
structive additions to a statute, or to construe 
every statute to include within Us provisions, as 
of course, not only the specific case, formally, or 
virtually, proposed in ity hut every other affected 
by the principle of it, what is to hinder him 
from, under the authority of any principle of 
natural justice, or positive law, whatever, insti- 
tuting a rule of law altogether, original and 
substantive ? 

I do not mean that, otherwise than as the 
scandal of an assumption of authority so im- 
portent is such, any practical evU has accrued 
from this abuse. The assumptive legislation of 
such persons as the judicial authority is, ordi- 
narily, committed to, is not likely to be, nor has 
it been, inferior, in th^ quality of discretion, to 
the most unimpeachably authoritative. 

The existence of this abuse is impliedly ac- 
knowledged in the very distinction admitted of 
the law into ^' common law" and statute law. 
Common law is, of course, according to this dis- 
tinction, not statute law ; in other words, not 
law instituted, as statutes are^ by legislative 
authority. The natvetS, or unwitting candour, 
exhibited by the learned persons by whom this 
distinction has been instituted, and adopted, i£i 
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amusing. The distinction is, however, prac- 
tically just, the fact, itself, monstrous. 

The other abuse of authority of this descrip- 
tion, above referred to, is the converse of that 
which has been described ; that being the abuse 
of instituting spurious laws ; this the abuse of 
dispensing with the genuine. This abuse is the 
obsemance of precedent judgments which are 
'' contrary to principle j' and disapproved ac- 
eordingly.. The apology proposed for this is 
expediency ; the expediency of preserving " cer* 
*< tainty" and '' untformity,'' in the administca* 
tion of the law. Thus, judges are, frequently^ 
heard, while proposing the reasons of their judg- 
ments^ to use expressions such as these : '* The 
cases which have been cited appear to us to 
be,^ clearly, contrary to principle, but,, wkh 
thos^ cases before us, we think ourselves bound 
'" to decide this accordingly. It is better that 
'' the law should be wrong and certain, than 
" right but doubtful,'' &c. The term principle^ 
in these cases, may have either of these two 
meanings; it may either mean one of those 
piimordial principles of natural justice, which, 
as th^y are precedent, are also superior, to all 
poidtive law, '^ leges legum;' or it may mean a 
primary, or cardinal, rule of positive law. It is 
possible that there be a rule of positive law at 
variance with the principles of natural justice, 
and with the rules of positive law relative to all 
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similar cases ; but it is not possible that there 
should be two co-existent contrary rules of po- 
sitive law relative to the same subject. When, 
therefore, a precedent is found, or a conciurent 
series of precedents, not constituting an excep- 
tion from, but to be, only, understood as at 
variance with, a primary rule of positive law ; it 
is of the office of the judge to ascertain which is, 
in/act, the legislative rule to be applied, and 
not to admit this rule and reject that, on prin- 
ciples of expediency. In such cases the general 
primary law has been instituted either poste- 
rioril/to the particular rule, or previously. If 
posteriorily, the precedent particular rule has, 
by the effect of the posterior institution of the 
general rule, according to the reasonable maxim 
**Priores contrarias leges posteriores abrogant" 
become annulled. And, however it be, it is 
more reconcileable to reason, in such cases, to 
reject as authority judgments at variance with 
a primary rule of law ; and to suppose the first 
of the series to have been pronounced in igno- 
rance, or under misconception, and to have 
been, afterwards, ignorantly, or inconsiderately, 
adopted ; than that a primary rule of law has 
been unaccountably, authoritatively, invaded. 

But, in these cases, indeed, the judge does 
not profess to entertain a doubt of the existence 
of the primary rule, and of the perversity of the 
adverse judgments, but considers himself to be 
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at liberty, if it appear to him expedient to do so, 
to dupense with the rule, and observe the erro- 
neous precedents, and, in such cases, required 
by expediency to do so. But, if it be competent 
to a judge thus to observe judicial precedents in 
derogation of (in eflPect dispensing with) a rule 
of law known, and admitted, what is to hinder 
him from observing precedents in derogation of 
an Act of Parliament, and dispensing with that 
as well ? 

But, even, although this principle of adjudi- 
cation were, in other respects, more justifiable 
than it is ; and for the sake of securing ** cer- 
" tainty" and " uniformity" in the administration 
of the law, (if, indeed, such were its effect) it 
were allowable to sacrifice principle to prece- 
dent, truth to error ; yet is this project of at- 
taining *' certainty,'' and " uniformity," (which, 
afler all, would be, if attained, but " certain,'' 
and " uniform," error and injustice) by the 
desertion of principle, and adherence to error ; 
from which, however sanctified by authority, 
the reason of mankind will be, for ever, dissent- 
ing : rather than by an early, and therefore easy, 
letum to approved principle, worthy only of 
those who, having employed their long profes- 
sional night in chacing the ignis fatuus of pre- 
cedent through the narrow fields of report, have 
become blind to the effulgence of reason ; re- 
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sembling those plants which flourish in umbrage 
and wither in the radiance of day. 

How often is it seen, that a judge fearful, on 
the one hand, of sinning against principle, and 
of contravening " authority," on the other, en- 
gages himself in awkward attempts to " recon- 
" cile" his judgment (proposed under the 
warrant, entirely, of the former, and clearly at 
variance with the latter) with " the cases ad- 
" judged.*' The books abound with silly, and 
disingenuous, glosses to this purpose. How 
much better, instead of thus imposing upon 
Justice the tortures of Mezentius, and linking to 
her the putrid carcase of Paralogism, to act in 
the spirit of the at once wise and daring rule, 

'^ Immedicabile vulnus 
" Ense rejcidcndum, ne pars sincera trahatur." 

Another apology proposed for this abuse of 
authority, in those cases in which it is appre- 
hended, that an erroneous judgment has been 
extensively adopted as authority among the 
profession, and acted upon accordingly ; is the 
hardship which the rejection of it as authority, 
and consequent avoidance of the acts which may 
have been done under it, may induce. In such 
cases the judge professes the judgment observed 
not to be according to law; but observes it 
imder the principle of expediency. I have 
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already said, that it is of the office of a judge to 
ascertain which is, in fact, the legislative rule to 
be applied, and that he is not at liberty to reject 
that J and admit another j on principles of expe- 
diency ; and shewn how little conducive to 
good, the judicial adoption of error is, in any 
case. And, although it be a hardship on him 
whose act has been done in the faith that the 
erroneous judgment would, thereafter, be ac- 
knowledged and adopted ; yet is it better that 
the private hardship should be borne, than the 
integrity of the law be corrupted, and the public 
scandal of a judicial dispensation with a rule of 
law exhibited. But this principle of adjudi- 
cation has, sometimes, been observed in cases in 
which the erroneous judgment has been of the 
negative land ; namely, one condemning, and 
not justifying, a practice ; in which cases the 
rejection of it as authority could not be pro- 
ductive of that hardship which constitutes the 
apology for observing it. 

Having treated of the nature of authority, and 
the general and specific value of that the use of 
which is to ascertain the existence qf the law, 
and of the use and abuse of it; I proceed to 
treat of that the use of which is to ascertain the 
due application of the law, the existence of 
which has been ascertained. 

I have said that it is the final business of 
judicial authority, to apply the law, previously 



XVUl PRBFACE. 

ascertained, to the case presented to it fiir its 
adjudicaticm. The rules relatire to the due 
application of the rales of law are not, as ihode 
are, the creatures of legUlathe institution ; but 
are, rather, prescribed by principles of reason 
and justice. It is a principle of evidence, that, 
relatively to any question of science, . the 
opimons of those who are known to be well acN 
quainted with the aubject, are to be received 
as evidence of the truth ; or, as the principle 
is, compendiously, expressed, ^' Cuique in md 
^^ arte credendum" In conformity with this 
principle, the opinions of lawyers of competent 
learning, and approved judgment and fidelity^ 
are to be received as evidence, on a questi(m 
relative to the due application of a rule of posi^ 
tive law. To constitute the perfect authority 
of such an opinion, these four securities are ne^ 
cessary : the three first, as security against errer 
on the part of the author gH it himself; and the 
fourth, as security against misrepresentatian by 
him. ^he first is, that the author of the opinion 
be known to be of competent learning; for 
otherwise he may, although a person of judge- 
ment and fidelity, err through ignorance: se^ 
condlyy of unvitiated judgment ; for if his judg* 
ment be either generally weak, or vitiated (as 
the judgments of many men, even of learning 
and the strictest probity, are, too often, seen to 
^) t>7 prejudices and prepossessions, or the 
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asdumpfion of false theories, (sometimies general, 
sometimes particular, the several sources of 
which Lord JBaceii has proposed; and, although 
fancifully, yet apposkely, distinguished:) he 
may err through this £dling ; thus, the opinions 
of that learned, and honest zealot, Mr. Prynne, 
relative to the King*s prerogative, are, on ac-« 
count of his known prejudices, of less authority 
than otherwise they might he. From this, too, 
it is, that the eaifnest protestations of conviction 
(often thoroughly sincere and conscientious) of 
the retained advocate, however able he be, are 
listened to with indifference, on account of his 
almost commendable, always excusable, pre- 
possession : thirdhfj the opinion must appear to 
have been studiously and advisedly, and not 
idly and unadvisedly, proposed. For, howeveif 
able, and fidthful, the author of it be, if the 
opinion appear to have been idly and unad- 
visedly formed, it is of proportionately trifling 
authority. It is because of the superior security 
for the presence of this quality, and consequent 
absence of error, involved in the very circum- 
stances imder which it is proposed, that a ju- 
dicial opinion (by which is meant the opinion 
proposed by the judge m the recuon of his judg- 
ment) is admitted to be o^ such superior au- 
thority. It is not an idle gratuitous opinion ; 
but solicited by the nature of the actual case 
presented to him for his adjudication ; it is not 

a2 
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arbitrary or self-sufficient; but formed under 
the instruction imparted by the arguments of 
«lve«e cou^eli if » n»t m»dJd, but pro- 
posed with reflection on the effects, and conse- 
quences, which are to ensue it On this account 
it is, that a judicial opinion (in the sense as-* 
signed) is considered to be, aeteris parihm, 
the judge being equal in ability and fidelity, of 
authority superior to that of another person. 
Sir W. Blaehstone seems to have considered, 
that the authority of a judicial opinion is, in 
some degree, derived firom the circumstance, 
that the author of it is '' bound by an oath to 
'' decide according to the law of the land/' But, 
in the first place, the man whose justice is only 
to be insured by the obligation of an oath, is not 
to be suspected of any overweening deference 
to that obligation; and, however this be, the oath 
would be of but little avail in this respect, unless 
the judge could, with effect, as a part of the 
terms of it, swear to be a man of sense *. 

^ I was, once, a witness to the assertion of this principle in 
a manner sufficiently pleasant Being detained a daj at an 
inn in a city in the west of England, during the assizes, and, 
having no appetite for some half dozen little dirty volumes 
(the titles of which involved some absurdity fitted to excite 
the special curiosity of the graduates of the circulating library: 
" The unmarried bride," " The benevolent ruffian," or some- 
thing of that kind) which the waiter, at the instance of his 
mistress, had proposed for my perusal, I lounged to the court- 
house, where I found presiding a certain judge, more graced 
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As the poresence of these three drcumstances, 
br conditions, it is which, cteteris paribus, con- 
stitutes the superior authority of a judicial 
opinion ; so the absence, total, or partial, of any 
of them proportionately derogates from it. If 

bj sacerdotal, than judicial, learning. His lordship was, at 
the time, hearing *^ the plcdntifTs case ;^' in favour of which 
he was, evidently, inclined ; and the defence was, accordingly, 
at that msis at which the leading counsel surrenders his client 
to the junior, CsLvouring him with leave to '^ make the best of 
'* it,*' and prepares for the next cause. The junior was a 
little, pale, short-sighted man, distinguished by the mildness 
of his manners, and not more so, I heard, than his exact 
scholarship, and precision of thought The little man, in 
time, rose to object to the admissibility of so^ae evidence 
which was proposed. The judge drew hin^self forward on his 
seat, and peered over the edge of his desk at the litde man, 
who stood beneath it ; evidentiy with the design of placing 
him hors de combat j at the first opportunity. The littie man, 
ftider incessant iuterraption, continued to pelt hia lo^ddiip, 
for some time, witii hard. arguments, and had, nearly, drivei^ 
him from the arena; when, suddenly recollecting himself, 
his lordship, in a tone awfully authoritative, referred the littie 
man to his ^' oath !** In a moment, did the littie man, who, 
before, had been all earnestness and audacity, 

** Opians aprum, aut fulvum descendere monte leonem," 

seem shocked at his own profane good sense, and distressed 
with horror quick as his who 

" Improvisum acpris * * * tentilnis anguem, 
" Piewit humi aitenai trepidinqae repente refiigit 
" Attollentexn iras, et coerula colla tumentem." 

He apologised, and surrendered, in haste, his well defended 
objection, leaving behind him his littie park of syllogistical 
artillery a pri2e to the conqueror. 
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iJie judge be, in audience, habitually impatient 
<N* self-sufficient; or, in adjudication, preciptant 
jand unreflecting ; the authority of his opinion 
is correspondently less : and of no more value 
dian, sometimes, the gratuitous opinion of a less 
self-sufficient, and more reflecting, man. It is 
not, however, to be mistaken, that the judge is 
to be impeached of impatience, or self-Auffi- 
/clency, li^iiio but idecliuies the impertineaoe of 
pedantry, the display of v^ty, the tautology, 
and confusion of vehemence, or the riddles of 
idulness. Patience of these vices would be m 
impeachment, rather, of his own understanding 
and taste. 

It derogates, too, from the value of a judg- 
ment, that (as is sometimes the case) it has been 
proposed vvithout argument ; for in such a ease, 
not only is it without that security from error 
which the hearing of the question treated by 
adverse counsel constitutes ; but it argues even 
the absence of the j)»dge's qwn due refleetion 
and preparation. 

It derogates, also, from the valu/e of a judg- 
ment, that (as is, also, sometimes, the case) it 
has been proposed without the declaration of 
the judge's reasons ; for the absence of it argues, 
in some degree, the absence of due reflection 
and preparation on the part of the judge. 

The iga0r9n.ee of the judge derogates more- 
over, in this respect, from the authority of bis 

8 
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opiuion : for, except to those who have ob- 
sarred, that the more learned members of the 
profession are habitually unconcerned about the 
disparagement which their errors bring to their 
reputation, and only concerned for the evils to 
which they expose the suitor or the client ; the 
apprehension of the consequent disparagement 
of reputation vrWch an error of opnion brings 
upon the author of it, will appear to be no 
trifling security. But the man who is no* 
toriously ignorant, has no reputation to be lost 
or preserved. 

The opinion of, even, a judge, not proposed 
by him m the reason cf his judgment j but gra-. 
tuitously, is of no more authority than as, 
according to the known learning, judgment, and 
fideUty, of the author of it, it may be ; and 
derives none from those circumstances under 
whioh a judicial opinion, properly such, is pro* 
posed : it is neither solicited by the nature of 
the case under his consideration, nor with the 
advantage of hearing the question treated by 
adverse counsel, nor is that caution, which the 
sense of the effects, and consequences, of a 
properly judicial opinion solicits, exercised. 

There are opinions of somewhat another kind; 
really judicial, having been, indeed, proposed 
as the reason of the judgment of the Court ; but 
gratuitous in thk, that there was reason suffi- 
dient to justify the judgm^it without. An 
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Opinion of this kind is inferior to other judicial 
opinicms, in this, that it impeaches the judge 
(to that degree) of ignorance, or, neglect of 
study and due preparation. 

The opinion of a person, in other respects of 
authority, publicly proposed in his writings, is 
also of authority : his own difiuse examination 
of the subject being supposed to yield him in- 
struction equal to that imparted to the judge 
by the arguments of adverse counsel ; and his 
regard for his dwn reputation to constitute a 
security against error equivalent to that which 
his sense of the evil consequences of his error 
to the suitor is, in the case of an opnion 
judiciaL No one will deny that the opinions of 
Sir Thomas Littleton, Sir Edward Coke, &c. 
publicly proposed in their writings, in the 
course of, or, in connection with, a general 
inquiry into a subject, are entitled to as much 
respect as they would have been, if pubKcly 
declared by them in the court of which they 
were judges. The fourth security is, that the 
author of the opinion be a person of approved 
fidelity ; for, although he be a person of leam<- 
ing and sound judgment, capable of forming a 
just opinion, yet may he disguise, and misre- 
present, his opinion, through self-interest; thus, 
while the opinions, relative to any question iaf 
HoU and Hale may, from their known fidelity 
and independence, command confidence, thit>se 
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of SeroggSj Jeffries ^ and Tresilian, relative to 
the prerogative, are of no authority ; noT, in- 
deed> the (^cial opinion o£ any Attorney or 
Solicitor General in support of the unpopular 
measuroB of the government which employs 
them. 

Having treated of the use of authority in the 
administration of law, I proceed to treat of the 
i&se of it in the administration of equity. 

Of the judge of a court of equity the office 
is adBcititums to the adminisiratum qf positive 
iaw : to effisctuate, on the one hand, the due ; 
and, on the other, to prevent, and correct, the 
undue, application of positive law. If his office 
were, altogether, such as Lord Redesdale has, 
in his scheme of equity proposed by him in his 
treatise of pleadings, described it to be, it would, 
instead of being merely adscititious to the ad- 
ministration of positive law, be co^dinate with 
legislative authority. Lord Redesdale (a man of 
superior discrimination, as he is proved by the 
very work, to the trifling portion of which I am 
about to offer an objection, to have been) has 
proposed it to be a part of the office of courts 
of equity, in cases in which the principles of 
natural justice create a right, but '' the positive 
^^ law is silent," to supply this defect. What is 
this but to exercise legislative authority 9 It is 
of the office of legislative authority to supply, 
consulting, of course, the principles of natural 
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justice for the purpose, d^ in ihe general 
system of the law ; and it is not of the office of 
courts of equity to institute ruleSj altogether 
original and subfitfantive, whenever solieited by 
" the principles of natural justice/' and '' the 
'^ positive law is silent :" it is not of their .d^ce 
to make a substantive addition to the legislative 
code. If it be competent to a judge of a court 
of equity to institute substantive additions to the 
existing laws, mthonly the ''principles of natural 
''justice" for his warrant, it is, surdy, com- 
petent to himt under the same waixant, alto* 
giether to dispense with a substantive rule of law, 
appearing to have originally been, or eventually 
becmne, adverse to those prindples. The case 
proposed by Lord Redesdale as an example of 
those in which courts of equity, prompted by 
the principles of universal justice," have, " the 
positive law being silent," supplied a rule; 
namely, that of a trust, is, altogether^ inapposite : 
and, since it is to be supposed that his lordship 
contemplated this as the most apposite example 
among those which occurred to him ; his failure, 
in this respect, serves, of itself, to satisfy one of 
the unsoundness of the position to support 
which it is employed. In the case of an alien- 
ation to ^, in trust for B, the positive law is 
not '^ silent," but affirmant of the right of A to 
hold the subject bet^ficiaUy: and the courts 
of equity do but correct the application, and 






effect, of the general rule of law under which 
it is, that this right accrues, in that ispecific 
case. Lord Bede^dale has, in support of this 
position of his, referred to another instance, 
in which '' the positrre law*' was not, indeed, 
'' silent," but unjustly affirmant, and in which 
courts of equity had assumed, altogether, to 
dupense with the rule of law. The instance 
proposed is that of an alienation, before the 
statute Z and 4 W. and M. e. 14. by an heir, 
of assets by descent, preTiously to the institu* 
tion against him of a suit by a creditor of his 
ancestor; in which case they ceased to be assets, 
and the ri^t of the creditor to the applicaticm 
of them in the payment of his d^t was extin* 
gukhed; but, in which case, the courts of 
equity, altogether dispensing with the rule itself, 
assumed to apply them in the payment of the 
debt. All that is necessary to be said on this 
is, that the court which so adjudicated, if even 
such an adjudication were, in &ct, made, e& 
ceeded its authority. 

Of the judge of courts of equity the office is, 
in each case, proposed to him for his adjudicar 
tion, to ascertain the principles of equity, or 
natural justice, relative to it ; to institute the 
rules of conduct prescribed by them ; and duly 
apply those rules. Thus, let the case be sup^ 
posed, that A had agreed to sell his nsal estate 
Blachacre to Bj in consideration of 10,000/., 
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and had died before the eonyeyance of it had 
been executed, having bequeathed to C his 
personal estate ; and the question to be, between 
C^ and the heir-at-law of A, who of them, until 
the payment of the 10,000/. were entitled to 
the possession, or receipt of the rents, of Black" 
acre. In the adjudication of this question, the 
judge of the court of equity proceeds in this 
manner : he ascertains it to be a principle of 
equity, that, when a valid contract of alienation 
has been made by the owner of the subject, the 
right of the alienee to the enjoyment of it is 
perfect : that there is no right imparted by any 
thing which ensues ; neither by the final deli-* 
very of the subject, nor the delay which inter- 
venes before it : that it is only true that, until 
the delivery, the right is not realised, and en* 
joyment does not begin ; and, applying this 
principle to the case, he determines that A 
had, in his life tune, and C, since his death has, 
a right to the 10,000/. conditionally; on the 
conveyance of Blachacre to B : he then ascer^ 
tains it to be another principle of equity, that a 
right which does not admit of being realised 
specifically i is to be realised, as nearly as pos- 
sible, succedaneausly : he then institutes, in 
conformity with this latter principle, this rule, 
that real estate agreed to be sold, or otherwise 
converted into personal, or personal estate 
agreed to be converted into real, are to be con-* 
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sidered to he, until conversion, that into which 
they have been agreed to be converted, and 
claimable accordingly : and, applying this rule 
to the case proposed, he adjudges C to be 
entitled to the possession, or receipt of the 
rents, of Blackacre, until the payment of the 
10,000/. 

The manifest difference between the prin- 
ciples of adjudication to be observed by courts 
of equity, and those to be observed by courts 
of law, indicates, at once, the nature of the au- 
thority to be consulted by the former. The 
existence of a proposed principle of equity, 
or natural justice, is to be ascertained, not by 
reference to the act of institution, but by the 
evidence of reason and reflection; and, by the 
same evidence, are to be ascertained the rules 
to be derived from this principle and the due 
application of those rules. 

The authorities consulted by courts of equity 
are, in their nature, similar to those which 
courts of law consult to instruct themselves in 
the due application of the rules of law : and all 
that has been said, relatively to that subject, 
may be considered as transposed to this place* 

The abuse of observing precedent judgments, 
disapproved even as '' contrary to principle,'^ 
in place of those principles, is here also com* 
mitted. The apology proposed for this is the 
ame princi{de of expediency which constitutes 
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tbe apoio^ Sot the same practice in courts 
hMy and much of that whidi has been said 
SGgainst the admissibility of this apology in that 
insta:iicey applies with equal force in thisi. As 
it it liot competent ta a ju^gr of courts of law 
to dispense, on priticiples of expediekcyy with a 
rule of positive law, the rules of which it is his 
^flShce to admisfister ; so it is not con^teni to 
a judge of a court of equity to dispense with' a 
principle of equity, the principles of whidi it is 
his office to apply. Indeed, tins abuse is lesa 
excusable, in: this instance, than in diat^ 

The princxpie,. or at least the immediate 
principle^ of pasiiive laws is the will of the 
legislator. The eases,, in the contenlplatiOD of 
which the wiU of the legislator is exercised, 
are either such as- are indifferent ; namely, not 
afiected by any principle of natural ;pistice, or 
such as are so affected. In cases of the formes 
kind, the only principle of the kw is the will 
of the legislator ; and e^en, in cases of the latter 
kind, althou^ the will of the legislator ought 
to be, and may be, determined in relation to 
the prindpTes of natural justice affecting ihd 
particular case, yet it may be otherwise. Iir 
tJiose cases, in which the only evidence of the 
existence of a rule of positive law is that de* 
rived from the fact of the observance of it, and 
there is no apparent principle of the institution 
of it, its existence may, by the efiect of dis^ 
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GOT dant judgmei^a^ have become eqmvocdl and 
amh%aou8. Authority may be opposed to au- 
thority, until at length it may have become 
dif&cult to ascertain the libration of the evi- 
dence. But the principles of equity, and the 
rules duly deducible from thenn remain^ at all 
times, in their integrity; and, as tbey exist 
independently on human institution, so na 
human means, no series of contrary judgments, 
can abrogate, or obfuscate, them« If it be com*- 
petent to the judges of couits of eqmty to 
observe, in any case, precedent judgments con- 
trary to a principle of natural equity, rather 
than that principle ; if it be allowable to courts 
of equity to substitute one or two positive prin« 
ciples of their own for an equal number of the 
principles of natural equity ; what is to hinder 
them from proceeding, mitil tbey have aboHsbed, 
in practice, every one of those principles, ancE 
instituted, in their stead, a system of principles 
altogether positive and artificial ? But the piin^ 
ciples, according to which the administratioR of 
the positive law is to be moderated and tem- 
pered, are those of natural equity and justice, 
and not a counter set of positive judicial prin- 
ciples ^ 

^ I shall here advert to another abuse of a Idnd counter to 
this. This abuse is the judicial observance of the vitiated 
principle of enroneous judgments, the abuse referred to, that 
of the legMaiive redintegraition of a> principle so vitiated. If 
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It seems to be a received opinion that, al-- 
though it be competent to a court of equals or 



a rule of positive law have, (as it may) by the means before 
mentioned, become equivocal and ambiguous, it may be 
necessary that it be ascertained by legislative authority; but 
if a judgment, or a series of judgments, be disapproved as 
contrary to a principle of equity, what is to hinder a succeed- 
ing judge from, himself, overruling them, and vindicating the 
perverted principle? What need is there of the legislative 
Jiat to enable him to refuse the observance of error, and to 
yield allegiance to justice ? This gratuitous invocation of the 
legislative authority is the consequence of that certain myopia^ 
or strabismus, of judgment, with which '' tradesmen of tiie 
^ law" (as Milton has so happily described this class) are 
commonly affected. The legislative authority ought only to 
be invoked in the spirit of the rule, 

" Nee Deua intenit nisi dignus Tindice nodus." 

One of the most amusing instances of this disease (it is not 
mortal) is that of which the act of 40 Geo, 3. c. 56, was a 
consequence. 

It is a rule of equity, that personal estate agreed, or di- 
rected, to be converted into real, is to be considered, until 
conversion, to be that into which it has been agreed, or 
directed, to be converted, and to be claimable accordingly. 
It was, before this statute, the practical rule of courts of 
equity, that, if money had been agreed, or directed, to be 
applied in the purchase of real estate to be settied in fee-taily 
with remainder J or reversion, in fee, to another than the 
tenant in tail; and, consequently, the tenant in tail could, 
only, by a recovery, (which can, only, be suffered during 
term) acquire the fee-simple in it, the estate should he pur^ 
chased, and the tenant in tail be left to suffer the recoveiy- 
But it was, at the same time, the rule, that if he who would 
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superior, degree, to reject, as authority, the 
erroneous judgment of a court of equal, or m- 
ferior, degree, yet that it is not competent to a 

be tenant in tail in possession of the intirety of the estate to 
be purchased, were likewise, himself ^ tenant of the remainder ^ 
or reverAon^ in feoj immediately j and otherwise capable of 
acquiring, hjfinej (which may be levied at any time) the fee- 
simple in possession, he might, if he elected it, receive the 
money instead. The principle of the rule, in the former case, 
was, as is apparent, the just one, that there might be secured 
to the tenant in remainder, or reversion, the benefit of the 
chance of the tenant in tail failing to suffer the recovery^ 
It is manifest that this rule was erroneous, and not demanded 
by the principle mentioned ; according to which the money 
belonged absolutely to the tenant in tail, subject only, in 
effect, to the claim of the tenant in remainder, or reversion, 
on his failing to do a certain act requiring, for the doing of it, 
a certain time, within that time ; and according to which, that 
claim was satisfied by suspending the payment of the money 
to him until the end of that time ; and to oblige the tenant in 
tail to purchase the estate was contrary to the principle, 
according to which the money was to be considered to be 
already real estate. 

What was there to hinder the Court, which had already 
assumed to assign the right to the personal estate to another 
than the law assigns it to; which had already assumed to 
deal with the substance, fi*om dealing with the accident? 
What need was there to invoke the legislative authority to 
enable the Court, which, it seems, required no assistance to 
enable it to institute the principal rule, to correct this sub- 
ordinate one ? And yet did the very judge of the Court of 
Chancery procure a legislative act to enable the Court to do 
so ! It is to be hoped that we shall, in future, hear of no more 
such enormities. 

b 
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court of equity of inferior degree, to regeot, aft 
authority, the erroneous judgment of a supericMr. 
Thus, a succeeding Lord Chancellor has 9ome^. 
times, referring to a judgment of a predecessor, 
erroneous, or assumed to be so, spoken thus : 
" This is an authority for the Master of the 
" Rolls, but is none for me. I think myself 
" bound, only, by the judgment of the House 
'' of Lords,^^ &c. This is an erroneous conclu- 
sion, derived from that fruitful source of judicial 
error, the confounding qf the legislative and 
judicial authority. As it is of the office of a 
judge at law to ascertain, and apply, the rules qf 
positive law pre-ordained by legislative autho- 
rity, and not to originate and institute rules of 
law, either contrary to, or co-ordinate with, 
them ; so it is of the office of a judge in equity, 
to ascertain and apply the preexisting prin^ 
ciples qf natural equity, and not to originate, or 
institute, positive principles of equity either 
contrary to, or incompatible with, those natiiral 
principles. 

The only difference between the office of 
a judge of a court of equity, and that of a 
judge of a court of law, is, that the one. is tq 
administer the rules of positive law, and the 

« 

other the principles of natural equity. The 
merely positive principles of a court of equity, 
whether of a superior, equal, or inferior, degree 
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are not to be acknowledged, nor administered, 
by any other court of equity, whether of an in- 
ferior, equal, or superior, degree, in derogation 
of the principles of natural equity, which it is 
of the very constitution of those courts to ad- 
minister. 
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CHAPTER I. 



OF WHAT THINGS ARE^ AND WHAT THINGS ARE NOT, 

ASSETS. 

It seems to be, and it is, pertinent that> previously to 
treating of the administration of assets, it be ascer- 
tained what things are assets to be administered : and, 
accordingly, it is the office of this chapter to render an 
account of them. 

The etymology of this word '' assets" is happier than 
etymology usually is, for it is both probable, and, in 
some degree, significant. It has, evidently, originated 
in the word '' assex^* (sufficient) used, when the French 
was the language of pleading, in pleadings in actions 
against executors and administrators ; instances of 
which occur, not unfrequently, in the year-books. The 
rendering of . *' z*' into ** ts" is an ordinary idiom of 
Law-French orthography. 

The application of this term to signify that which, 
now, it signifies, namely. The means applicable to the 
payment of the funeral^ o,nd representaiory , ex* 

B 
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penses, debts, and legacies, of a person deceased ; 
is easy and natural enough. 

And, since none of the followers of Priscian has, yet, 
proposed to deserve well of his country, by settling for 
us whether it be of singular or plural number, I shall, 
thus unrestricted, venture to use it as a ''noun of 
number," indifferently in a singular, or plural sense ; as, 
according to the occasion, may be commodious ; and, in 
this, I think that '' Jus et norma loquendi^ or, rather, 
that which is said to constitute them, is with me. 

From the account, about to be rendered, of what 
things are, and what things are not, assets ; such 
things as, manifestly are, or are not, such, are omitted : 
and in it, such only, as may seem to be, in any degree, 
ambiguous, and to require explanation or remark, in- 
cluded. Thus, it can, hardly, be necessary to announce 
to any reader, otherwise than generally, that the per- 
sonal estate of a person deceased is assets of him ; and 
that his real estate descended, or devised, is so too : 
while there may be, and doubtless are, many persons 
to whom it would be information to be told, on the one 
hand, that a copyhold estate is not assets of the deceased 
copyholder, nor, in some cases, a reversion in fee of the 
deceased reversioner : or, on the other, that the subject 
of a power of appointment of another's property vested 
in the deceased, in some cases, is. 

In treating of the subject of this chapter, I shall 
consider, first, what things, the property of a person 
deceased, are, and what things, the property of him, are 
not, assets of him ; secondly, what things, not the pro^ 
perty of a person deceased, are assets of him ; and 
thirdly, what things are, and what things are not, the 
property of a person deceased. 



WHAT THINGS ARE NOT^ ASSETS. i 

I. Of what Things, the Property of a Person de- 
ceased, are, and what Things, the Property of 
him, are not, assets of him. 

It 'is^ in this respect^ to be said, in general, that all 
the property, personal and real, legal and equitable, 
of a person deceased, remaining his at his death, is 
assets of him. 

There are, as may be conceived, but few instances to 
the contrary. Some such, however, there are; and, 
on the other hand, (as will, in the course of this chapter, 
appear) there are instances in which, things, which, 
although not the property of the deceased in his life- 
time, are yet assets of him after his death. 

A copyhold estate is not assets of the deceased copy- Copyhoid es- 

"1; *^ "^ tate is not as- 

holder(a). sets. 

Of this rule the principle is professed to be, that 
although a copyholder has, in judgment of law, 
but an estate at will; yet custom has so esta- 
" blished and fixed his estate, that, by the custom of 
" the manor, it is descendible; and his heirs shall 
*' inherit it, and therefore his estate is not merely ad 
'' voluntatem domini, but ad voluntatem domini, se- 
" cundum consuetudinem manerii :*' and that, '' when 
" custom has created such inheritances, and that the 
'' land shall be descendible ; then the law will direct 
the descent according to the maxims, and rules, of 
the common law :^ but that ** such customary inhe- 
ritances should not have, by the law, any other coU 
lateral qualities which do not concern the descent 
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(a) Brown's case, 4 Rep. 21. Cox*3 Ed. Earl of Godolphin v. 
Robinson v. Tonge, in a note to Penneck, 2 Ves. 271. 
Clifton V. Burt, 1 P. W. 680 ; 
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of the inheritance y which other inheritances, at the 
common law, have : and, therefore, such customary 
inheritance should not he assets to charge the heir, 
in an action of debt on a bond made by his ancestor, 
although he binds himself and his heirs, neither 
" shall the wife of such customary tenant be endowed, 
nor shall the husband of a woman, inheritrix of such 
estate, be tenant by the curtesy ; nor shall a descent 
of such estate toll the entry of him who has cus- 
tomary right to it, et sic de C€Bteris : for as, without 
custom, such estate at will cannot be descendible, so, 
*' without custom, it cannot have any collateral qua- 
lity, or incident to other inheritances at common law, 
for copyholders have estates of inheritance secun-- 
dum quid ; that is to say, to be descendible by custom 
to their heirs, and not to be determined by their 
deaths, nor subject to the lord's will, as other estates 
at will are, but they are not estates of inheritance 
simpliciter sc ; to all other collateral qualities, but 
'' such as custom has allowed, or are incident to 
" them {by 
Except jn cer- Xhis rulc, that copyhold estate is not assets of the 
deceased copyholder, requires qualification ; for, although 
it be true (for the well- conceived reasons stated) that 
copyhold estate descended is not assets of the deceased 
copyholder ; yet, since (as will, hereafter, in this chapter 
be shewn) whatever estate, profit, or advantage, are ac- 
quired by an executor, or administrator, in right of his 
office, after the deceased's death, are assets of him; 
if his estate were such as his executor, or administrator, 
is, according to the custom of the manor, in right of 
his ofiice, entitled to be admitted to ; (e. g. if the de- 

(6) Brown's case. 
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ceased had an estate for years, or such an estate pour 
autre vie, as became, on his death, the property of his 
executor, or administrator, as such;) and the executor, 
or administrator, be admitted to it, it is assets of the 
deceased copyholder. And if the executor, or adminis- 
trator, were, through his wilful neglect, or default, to 
forfeit it, it would be a devastavit. 

And, of course, if the deceased have, by special pro- 
vision for the purpose, rendered his copyhold estate 
assets, it is such (c). 

Another instance in which the property of a person a reversion in 

J ,...,.,.,-. . fee, of which 

deceased, remammg his at his death, is not assets ; is the reversioner 
that of a reversion in fee which the deceased was, at death^^seiLi, b 
his death, entitled to, but of which he was not^^ "*** 
seised (d). 

Assets by descent is estate descended from the debtor 
to his heir ; and estate, properly descended, is estate of 
which one was seised in fee at the time of his death. 

If A, seised in fee simple, create out of it an estate in what cases 

the reversioner 

for years in possession to B, he nevertheless re- is seised of the 

-% • t» 11* t • y I* .% 1 reversion, and 

mams seised in tee ; and him dying before the deter- in what not 
mination of the estate of B, the fee^ nevertheless, de- 
scends to his heir C, and his assets : and although, 
before the determination of the estate of B, or receipt 
of rent, C die, yet the fee descends to the heir of C, 
and is assets of him ; for the possession of tenant for 
years is the possession of the tenant in reversion {e). 
So if A, seised in fee-simple, create out of it an estate 

(c) Robinson v. Tonge. (cf) Cunningham v. Moody, 1 

Whether customary estate be Ves. 174. Tweedale v. Coventry, 

assets or not, was proposed as a 1 Bro. C. C. 240. 

question by Lord Hardwtcke in (e) Isi Inst* 15 a« 

Earl of Godolphin v. Pcnueck. 
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for life, or in fee-tail, in possession, to B; he, never- 
theless, remains seised of the reversion expectant on it^ 
as a part of his former estate remaining vested in him ; 
and him dying so seised^ it descends to his heir, and is 
assets (y ). 

If land be conveyed to A for life in possession, with 
remainder to B for life, or in fee-tail^ with reversion to 
A in fee ; the reversion is considered to be united to the 
estate for life in possession of A ; and that^ conse- 
quently, A has an estate in fee in possession : and 
him dying so seised, it descends to his heir^ and is 
assets {g). 

But^ in either of the two last cases, if ^ die before 
the determination of the estate of B, and the reversion 
descend on his heir at law C, who also dies before the 
determination of the estate of B, C was never seised 
of it, and him dying, it does not descend to the heir of 
C, but of A. 

Thus, in a case in which it had been, previously to 
their marriage, agreed between the husband and wife, 
that 500/. should be invested in the purchase of land, 
to be settled to the use of the husband for life, with 
remainder to trustees to preserve, &c. remainder to the 
wife for life, remainder to the issue of the marriage^ as 
the husband and wife, or the survivor^ should appoint ; 
and^ in default of appointment, to be divided among 
the children of the marriage, if more than one, and, tf 
but one, to the use of that one, infee-taU; reversion 
to the husband in fee : and there was only one child 

(/) 1st Inst. 15 a. Edwards Rep. 80. Cunningham v. Moody, 

V. Countess of Warwick. Dick. 1 Ves. 174. Kinaston v. Clark, 

51. 2Atk.^04. Godolphin V. Abing- 

{g) Lewis Bowles s Case, 11 don, 2 Aik. 67. 
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of the marriage, and no appointment made ; and, liv- 
ing the wife and trustess to preserve, fyc, the hus- 
band had died ; and, after the death of the husband and 
\?ife, the 500/. had been paid to the husband of the 
child, in her life-time; and, after her death without 
issue, on a bill preferred by a child of the husband, and 
settlor of a second venter, for the payment to her of 
the 500/.; (it having been adjudged, first, that the 
500/. were to be considered to have been invested ac- 
cording to the agreement, and as land ; secondly, that 
the payment made to the husband was not allowable ; 
and, thirdly, that the reversion in fee in the husband 
settlor was to be considered to have been united to his 
estate for life in possession, and him consequently to have 
died seised in fee ;) it became a question whether the 
child of the former marriage had died seised of the re- 
version in fee or not, for if she had, the plaintiff (not 
being capable of claiming by descent from her) was not 
entitled to the money ; which the court adjudged in 
the negative, saying, '^ Then the question, if it can be 
*' called one, is whether this reversion, so vested in the 
'' father, can descend to the plaintiff sister of the half- 
«' blood : and I think it may, according to Kellow v. 
Rowden (h), and other cases, for, where not clothed 
with possession, it follows the rule oi possessio fra-- 
tris, &c. although it is not exactly the same case : 
^ and the determination in Kellow v. Rowden comes 
** up to this. It was there held suflScient to make him- 
** self heir to the person last seised, in whom it first 
vested, without mentioning the intermediate persons 
who never had the actual possession of the fee, hut 

(A) 3 Mod. Garth. 126. 
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'^ barely the reversion ; although they might have 
" charged, conveyed, or aliened, it (i)." 
If the reveni- Although it was once adjudged, and the received 
X^rS^in^- ^pi^^^^ seems to have heen accordingly (A), that a 
^re^m\^\^ ^^^'''^^^* ^ ^^^ *^ ^^^^^toner WM even at his 
^te'^La^'fee^ ifea/A setsed, expectant on an estate injee-tail, was 
^' not assets : yet it has since been several times adjudged, 

and now b the received opinion, that it is (/). 
A reversion. An cstatc iu rcversiou is not to be anticipated, but 

which is assets, , • . • • • 

is not to be an- cTcditoTs are to Wait until it come into possession (m). 
Of estates |Kwr ^ ^^ cstotcs foT life, they are either for the life of 
Stot^Vor life *^® tenant himself, or the life of some other person or 
kinif-^or the P^^sons. Thcse latter are usually denominated estates 
tenant's own *< p^^jr autrc vic"' That which a man holds but /or 

life, and pour -* *^ 

autre me. j^ig ^um Itfc, cauuot (it is uot ueccssary to observe) 

well, itself, be assets of him after his death, although 

(as will be hereafter explained) the crops growing 

thereon may be. 

Estates pmiar Estatcs powT autrc vic are of three kinds ; first, such 

three kinds, as are limited to the lessee ^' and his heirs f secondly, 

such as are limited to the lessee, '' his executors !* ^c. ; 

and, thirdly, such as are limited to the lessee generally. 

Estates /Nwr At commou law (before the statute 29 C. 2. c. 3.) 

asseuatcom- ou the death of a tenant pour autre vie of this 

™**" ^^' last description, of a subject corporeal (living cestui 

que vie) he who first occupied, or took possession 

of, it, became entitled to retain it during the life 

(i) Cunningham V. Moody. See (J) Kinaston v. Clark. Ed- 

also Kinaston ▼• Clark, 2 Atk. wards ▼. Countess of Warwick, 

204. Dick. 61. 

(i)Terling v. Traffbrd, cited (^mJFortrey v. Fortrey,2Vem. 

in Mildmay's case, 6 Rep. 52, 134. See, however, 11 Vin. 

and in Brediman's case, 6 Rep. Ab. 240. 2 Jo. 1 70. 
58. 
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WHAT THINGS ARE NOT, ASSETS. 9 

of cestui que vie (n) ; " for it did not revert to the 
grantor r (alienor) *' for he had parted with all his 
interest so long as cestui que vie lived ; it did not 
escheat to the lord of the fee ; for all escheats must 
be of the absolute entire fee, and not of any particular 
" estate carved out of it ; it did not belong to the 
grantee^ (alienee) '' for he was dead ; it did not belong 
to his heirs, for there were no words of inheritance in 
the grant ; nor could it vest in his executors; for no 
executors could succeed to a freehold. Belonging, 
*' therefore, to nobody (like the h€Breditas jacens of the 
Romans), the law left it open to be seised, and appro- 
priated, by the first person that could enter upon it, 
during the life of cestui que vie, under the name of 
^ an occupant (o)/ But, on the death of a tenant ^oicr 
autre vie of the first of these three descriptions, his 
heir at law, only, was entitled to occupy the subject 
during the life of cestui qtie vie (jp). 

These three cases, however difierent in other respects, 
were in this alike; namely, that they were not, by 
whomsoever occupied, assets of the tenant for life afber 
his death. For whoever took possession of the subject, 
did so, not as claiming under the tenant for life, but 
originally. Even the heir-at-law, in a case of the first 
description, was (erroneously, it is true) supposed not 
to be entitled by descent from the tenant for life, 
but as a person specially designated, and as a pur- 
chaser. 

To correct the condition, in these respects so per- But by statute 

29 C. 2. c 3. 

verse, of estates of this nature ; it was by the statute are in certain 
29 C. 2. c. 3, provided that (1) '' any estate pour autre 

(«) 1 Inst. 41 b. (o) 2 B. I. Coram. 259. (p) 1 Inst. 41. b. 
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vie, shall be deviseable, by a will in writing, signed by 
the party devising the same, or by some other person in 
his presence, and by his express directions, attested and 
subscribed in the presence of the devisor, by three or 
more witnesses ; (2) and if no such devise thereof be 
** made, the same shall be chargeable in the hands of the 
heir, if it shall come to him by reason of a special occu- 
pancy, as assets by descent in case of lands in fee- 
simple ; (3) and, in case there be no special occupant 
thereof, it shall go to the executors, or administra- 
tors, of the party who had the estate by virtue of the 
grant ; and shall be assets in their hands.** 
It is observable that, as to estates pour autre vie of 
the first description, they are rendered assets of the 
tenant for life, only if descended, and not if devised. 
And by statute But, by the Statute 3 and 4 W. and M. c. 14. (of 
M!"(in anothCT fradulent devises) they are rendered assets although 

case) rendered i • j / n 

such for the dcvised {^q). 

payment of ^^ ^ estatcs pour autrc vie of the two latter descrip- 
tions, there is this difference between them. To an 
estate pour autre vie limited to the lessee, " his exe- 
'' cutors," &c., his executor or administrator became, 
even before the statute 29 C. 2, on hb death, entitled 
as special occupant {f): and it was indifferent that 
the tenant pour autre vie had assumed to devise it, for 
such a devise (not being authorised by the statute of 
wills) was void. The position therefore of Sir W. 
Blachstone, that, before the statute, an estate pour 
autre vie '* could not vest in his executors" on the 

{q) Westfaling v. Westfaling, shire v. Kinton, 2 Vern. 719 

SAtk. 460. 2 P. W. 381.; Westfaling v. 

(r) 2 R. Abr. 151. G. PL 2 Westfaling, 3 Atk. 460.; Wil- 

Carth. 376. ; Duke of Devon- liams v. Jekyll, 2 Ves. 681. 

2 
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death of the tenant, is to be qualified, and to be under- 
stood to be, that it " could not vest in his executors, as 
" such.'' 

In the case Duke (tf Devonshire v. Kinton^ in which 
Af tenant pour autre vie to him and his heirs, had 
aliened to the use of B for life, with remainder to A^ 
*' his executors,'' ^c, and afterwards devised the estate 
to C ; and the question being, whether the estate were 
assets for the payment of the debts of A ; and, on the 
part of C, it was insisted that, ** by the statute against 
*' frauds and perjuries, an estate pour autre vie is made 
^* deviseable, and is assets to pay bonds and specialties, 
'' if it come to the heir, and assets general if it come 
to the administrator; but, if it be devised, the 
devisee takes it as devised to him, and it is no more 
assets now than it was htfore the statute of 
frauds and perjuries ;" the Court (the reporter 
states) '' took it that, before the statute if frauds and 
perjuries, if an estate pour autre vie came to an 
executor or administrator, it would be assets, and 
decreed accordingly (js)." 
Tiiis Judgment was erroneous ; for, first, when an 
executor of a tenant pour autre vie limited to the 
lessee *' his executors,*' &c. becomes entitled to the 
estate, on the death of the tenant for life, he becomes 
so as the heir, in the case of an estate pour autre vie 
limited to the lessee ^' and his heirs," becomes entitled 
to that estate, namely, as the person specially appointed 
on the creation of the estate, to succeed to it in re- 
mainder; and it is not, indeed, every thing which 
comes into the possession, through the deceased, of the 

(s) See also Westfaling v. Westfdiing, 3 Atk. 460. 
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12 OF WHAT THINGS ARE, AND 

person who is his executor, which is assets in the hands 
of the executor, hut only those things which come into 
his possession cls such (f) ; so that such an estate was 
not assets before the statute ; and, seconrlly, the cases 
contemplated in the statute are those of estates pour 
autre tie, neither devised, nor of which there is a 
special occupant ; and, in this case, both the estate was 
devised, and there was a special occupant 

As to estates pour autre vie limited to the lessee 
generally ; they are, by the statute, constituted assets 
if not devised ; for, of them, there was, at common 
law, no special occupant 

Upon the whole, then, the rule is, or ought, it ap- 
pears, to be, that an estate pour autre vie limited to 
the lessee ** and his heirs" is, whether descended or 
devised, assets of the tenant, an estate pour autre vie 
limited to the lessee ** his executors** &c. is, whether 
devised, or not, not assets («) ; and that an estate pour 
autre vie limited to the lessee generally, is only assets 
if not devised. 

In the case Campbell v. Sandys, 1 Sch. and Lef. 
281, Lord Redesdale has disputed the position that an 
executor, or administrator, can claim as special occu- 
pant, an estate pour autre vie limited to the lessee, 
" his executors," &c. 

It is not to be disputed that, on the death of the 
tenant pour autre vie, living cestui que vie, the exe- 



{i) LewiQ V. Oakley, 2. Atk. {u) Lord Eldon in Ripley v. 
60. Prowse v. Abingdon, 1 Atk. Waterworth, 7 Ves. 427, ex- 
482. Silk V. Prime, in a note to pressed an opinion to the con- 
Newton V. Bennett, 1 Bro. C. C. trary, gratuitous at any rate, an4 
135. Newton v. Bennett, Bar- in reason unsatisfactory, 
ker V. Boucher, in a note to New- 
ton V. Bennett. 
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cutor^ or administrator, is entitled to the estate, either 
as such, or originally. As such, he is not entitled, for 
an executor, or administrator, cannot succeed to an 
estate of freehold. Indeed, it is this very incapacity 
which has, altogether, originated title by occupancy. If 
an executor, or administrator, could, as such, succeed to 
an estate of freehold, limited to the lessee, '' his exe- 
** cutors,** &c. he might succeed to an estate pour autre 
vie limited to the lessee generally, and the case of title 
by occupancy had never occurred ; for in a disposition, 
or alienation, to ^ '' his executors," &c. these words 
operate nothing ; for if, on the one hand, the subject be 
of such nature as that an executor is capable of succeed-' 
ing to it without these words, he succeeds to it, and 
the words are of no effect ; and, on the other, if it be 
not of such nature, these words impart to him no such 
capacity. 

His Lordship has proposed this specific objection to 
the title of an executor as special occupant. '^ The 
" title of an executor depends on his taking upon him- 
self the administration of the will, and, therefore, 
does not commence instanter, but by his subsequent 
act ; and, as to an administrator, ex fiecessitate, his 
title cannot commence instanter; and, therefore, 
it should seem that the character of special occupant 
cannot, properly, belong to either." 
Let this be cast into a syllogism. 

1. To the constitution of title by occupancy (com- 
mon or special) it is necessary that it originate instantly 
on the death of a tenant pour autre vie. 

2. The title of an executor, or administrator, ori- 
ginates in the letters of administration, and not in- 
stantly on the death of the tenant j90t<r autre vie. 
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14 OF WHAT THINGS ARE, AND 

3. Therefore an executor, or administrator, cannot 
be entitled as special occupant. 

Both of the propositions are erroneous. As to the 
first. It is indifferent to the constitution of title by 
occupancy when the occupancy begins ; for it is the 
^^y ff^t of occupancy which constitutes this title ; 
and whenever the fact of occupancy happens, whether 
sooner or later, the title thence accruing, takes effi^t. 
If A, at the end qf a week after the death of a tenant 
pour autre me, living cestui que vie, occupy the estate 
as general occupant, a title by occupancy accrues to 
him, as well as if he had begun his occupation '' tit- 
^ stantei^ on the death of the tenant. As to the second. 
But, indeed, the title of an executor originates imme- 
diately in the appointment of the testator ; and the 
letters of administration are no more than the ordi- 
nary's authority to him to execute his office. 

The opinion of Lord Redesdale is altogether gra- 
tuitous, and not necessary to the judgment. His lord- 
ship seems, indeed, to have ascended the bench with 
the patriotic purpose of indoctrinating the Irish in the 
mysteries of equity ; and, accordingly, no equal number 
of reports exhibits so many instances of munificence of 
this description, (gratuitous opinions) as those of his 
lordship's administration of equity in Ireland. 

Before I quit this subject, I shall take the opportu- 
nity of exposing how unduly the title of him, whose 
title is denominated ^ special occupancy," is described 
by that expression. The title of an heir, for instance, 
who becomes entitled, on the death of his ancestor, 
whose estate pour autre vie has been limited to him 
'' and his heirs,'' does not accrue through the act of 
occupancy, but the appointment, or limitatian, of the 
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author of the estate, and has taken effect before, and 
without that act. 

But still, estates pour autre vie were not assets for And by statute 

^ , . M 14 G. 2. c. 20. 

the payment of legacies, until 14. Geo. 2. c. 20 (v)» for the payment 

As to estates pour autre vie in subjects incorporeal; 
the statutes 29 C. 2. c. 3. and 3 and 4 W. and M. c. 
14, has rendered such as are limited to the lessee 
'^ and his heirs" assets ; but, for the reasons before as- 
signed, not such as are limited to the lessee, '' his exe- 
" cutors,"* &c. There can be no general occupancy of an 
incorporeal hereditament ; (w) and, before the statute 
29 C. 2. c. 3, an estate pour autre vie, in such a sub- 
ject, limited to the lessee pour autre vie generally, 
ceased on his death. 

It has been asserted by some, {x) that an estate of 
this description (pour autre vie) limited to the lessee 
generally, in incorporeal hereditaments, is not assets ; 
because, although the words of the statute be, *' in 
*' case there be no special occupant,** &c., and there is, 
literally, none such, if there be neither general nor 
special ; yet, that the meaning of the statute was, only, 
to oust general occupancy. Sir W. Blackstone has 
stated his opinion, to that effect, in these terms : ** As, 
'* before the statutes, there could no common occupancy 
** be had of incorporeal hereditaments ; of rents, 
" tithes, advowsons, commons, or the like ; (because. 



(v) Oldham v. Pickeripg, 2 
Salk. 464. 

(w) 1 IntU 41. Vaugh. 201. 
2 Rolls, ab. 150. Smith ▼. Pen- 
hallow. I Salk. 189. Note in 2 
R. ab. 152, and Buller v. Chi- 
verton in a note to Low v. 
Burron, 3 P. W. 265, it is said 
that, although the heir might be 
special occupant of rent granted 



to il, and his heirs, yet, that the 
executor could not be special oc- 
cupant of rent granted to il, his 
executors, &c. The reporter has 
declared his inability to conceive 
a good reason for this distinction, 
and I confess myself to commu- 
nicate in his infelicity. 

(x) 2 Bl. Comm. 260. Vaugh. 
201. 
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with respect to them there could be no actual entry 
made, or corporeal seisin had ; and, therefore, by the 
^' death of the grantee, pour autre tie, a grant of such 
hereditaments was entirely determined ;) so now, I 
apprehend, notwithstanding these statutes, such grant 
'' would be determined likewise ; and the hereditaments 
'' would not be deviseable, nor vest in the executors, nor 
'' go in a course of distribution. For these statutes 
'' must not be construed so as to create any new estate, 
or keep that alite, which, by the common law, wae 
determined, and thereby to defer the grantors 
reversion ; but merely to dispose (^ an interest in 
being, to which, by law, there was no owner, and 
which, therefore, was left open to the first occu- 
pant. Where there is a residue left, the statutes 
give it to the executors and administrators, instead 
of the first occupant : but they will not create a 
residue on purpose to give it to either. They only 
meant to provide an appointed, instead of a casual, 
*' a certain, instead of an uncertain, owner of lands, 
which were nobody's; and thereby to supply thb 
casus omissus, and render the disposition of law, in 
all respects, intirely uniform : this being the only in- 
stance wherein a title to real estate could be acquired 
by occupancy.** 
This opinion is erroneous ; and, both the terms and 
meaning of the statute concur to establish that an 
estate pour autre vie, in a subject incorporeal, limited 
to the lessee generally, is, on his death, assets, as well 
as is such an estate, in a subject corporeal, in the same 
case. It was not the purpose of the statute 29 C. 2. 
simply to oust general occupancy, as itself the mischief 
to be redressed, but as means towards effectuating the 
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real right of the tenant pour autre vie, which was frus-> 
trated hy technical construction, and because general 
occupancy was, in those cases which admitted of the 
enforcing or realising of it, an impediment to the pri- 
mary purpose of the legislature, which was the effectu- 
ating of the substantial right of the tenant pour autre 
vie ; and which was still its purpose in those cases in 
which general occupancy was inadmissible (a?). 

It was, it seems, once the practice in equity, to con- Equity of rc- 

._ ,. , _,, irv demption of 

sider nothmg to be assets, which was not so at law {y). mortgage in fee. 
Accordingly, while the equity of redemption of a mort- 
gage made of a chattel real, (e. g. of an estate for years 
of the mortgagor) whether of the whole estate in it or 
less {%) ; and of a mortgage of real estate held by the 
mortgagor in fee, for a less estate (a) ; (e. g. of a 
mortgage of an estate in fee, for life or years) were 
always considered to be assets of the mortgagor, after 
his decease : (since, as to the former, the equity of 
redemption, when realised by the executor or adminis- 
trator of the deceased, was assets at law : and, as to the 



(x) See Rawlinson ▼. Duchess 
of Montague, in a note to Low v. 
Burron, 3 P. W. 266. In Ripley 
▼. Waterworth it was adjudgecf, 
that if the lessee of an estate 
pour autre vie, limited to the 
lessee, his executors, &c. be- 
queath his personal estate, by 
a will not executed according to 
the sUtute 29 Car. 2. c. 3, it vests 
in his executor, either by statute 
29 Car. 2. c. 3, or as special occu- 
pant ; and becomes the property 
of the legatee of the personal 
estate^ and not of the executor 
or next of kin. This Judgment 



is disapproved by the profession. 
(y) Davie v. Dabinette, cited in 
Cole V. Warden, 1 Vern. 410. 
Bennett v. Box, cited in Cole v. 
Warden. 29 C. 2. c. 3. 

(z) Case of Sir C. Cox's cre- 
ditors, 3 P. W. 341. Hartwell v. 
Chivers, Amb. 308. Hawkins v. 
Lawes, 1 Leon. 155. Harcourt v. 
Wrenharo,.or Harwood v. Wray- 
man, Moore 858. 1 Rolle's Rep. 
56. 1 Brownl. 76. 1 Rolle's Abr. 
920. Alexander v. Lady Graham, 
1 Leon. 225. 

(a) Davie v. Dabinett, Plun- 
kett V. Penson, 2 Atk. 290. 
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latter^ the reversion being assets by descent at law, 
when the equity of redemption was realised, and the 
estate of the mortgagor redeemed and recon^eyed, it 
became merged in the reversion; and» as it, assets by 
descent at law :) the equity of redemption of a mortgage 
in /ee, not becoming, when realised, either assets in 
the hands of the deceased's executor or administrator, 
(since it belongs to the heir) or assets by descent, (the 
legal estate being in the mortgagee) was considered not 
to be assets of the deceased mortgagor (b). 

But now it is the rule of equity, (adopted, it seems, 
in analogy to the provision of 29 C. 2. c. 3, whereby 
the estate of cestui que trust in fee is rendered assets 
of him, after his death) that the equity of redemption 
of a mortgage in fee, as well as of any other mortgage, 
is assets of the deceased mortgagor (c). 

Estate o{ cestui gy 3tatute 29 Car. 2. c 3, real estate to which a 

que trust in fee. ^ 

person deceased was, at his death, entitled, as cestui 
que trust in fee, is assets of him. 

S^'^^tetf di! ^' ^^^* ^^ ^^®* *® creditors of the deceased, to the 

d^^^ a°tL>- P^yi^^^' ^f ^^ debts of whom his real assets are applic- 

luteiy. v\Aey can recover against his heir-at-law, or devisee ; 

or, rather, all that they can recover from the estate 

descended, or devised {d\ is possession of the estate 



(6) Bennett y. Box. 

(c) Plucknett v. Kirk, 1 Vera. 
411. Cole Y. Warden. SoUey ▼. 
Qower, 2 Vera. 61. 

(d) The judgment against an 
heir, on the bond of his ancestor, 
is general or special. In debt 
against an heir, who pleads riens 
per descenif or any other plea 



which was false within his own 
knowledge,and found against him, 
the judgment, at common law, was 
general, to recover the debt; 
and not special, to be levied of 
the lands descended. So if judg- 
ment be gi?en against an heir by 
nil dicit or non stan informatus^ 
or by confession, without shewing 
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and receipt of ihk future rents and profits, in satisfac- 
tion of their debts. (Creditors by judgment, a moiety, 
and other creditors, the whole) {e). In equity, how- 
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in certain what assets be has by 
descent, the judgment is general : 
and if the profits of the lands 
descended, from the d^ath of the 
ancestor to the time of bringing 
the action, be sufficient to satisfy 
the demand, and the plaintiff 
shew it to the court, in an action 
of debt against an heir, and the 
defendant cannot deny it, the 
plaintiff shall have a general 
judgment and execution pre- 
sently. But in an action of debt 
against an heir, if he acknow- 
Mge the action, and shew the 
certainty of the assets which he 
has by descent y the judgment shall 
be special; to recover the debt 
to be levied of the lands de- 
scended: and if the defendant 
plead non est factum^ or any 
plea which is not false within his 
own knowledge, there shall be a 
like judgment By the statute 
3 and 4 W, and M. c. 14. s, 6. 
it is provided that where any ac- 
tion of debt, upon specialty, is 
brought against an heir, he may 
plead riens per descent at the 
time of the original bill brought, 
or the bill filed against him ; and 
the plaintiff in such action may 
reply that he had lands, tene- 
ments, or hereditaments, from 
his ancestor, before the original 
writ brought, or bill filed; and 
if, upon issue joined thereupon, 
it be found for the plaintiff, the 
jury shall inquire of the value of 
the lands, tenements, or here- 
ditaments, so descended, and, 
thereupon, judgment shall be 
given, and execution awarded, as 
therein directed; but if judg- 



ment be given against such heir, 
by confession of the action, with- 
out confessing the assets de- 
scended, or upon demurrer, or 
nil dicity it shall be for the 
debt and damages, without any 
writ to inquire of the lands, te- 
nements, or hereditaments, so 
descended. The judgment against 
a devisee, upon tlus statute, is 
the same as against an heir. 

Tidd's Pr. K. B. chap. 39. 
<' of Judgments." 

On a general judgment the exe- 
cution may be general also, against 
the defendant his goods and chat- 
tels, or a moiety of his lands ; by 
capias ad satisfaciendum Jierifa^ 
cios, or elegit : but when the judg- 
ment is special, the execution is 
so likewise, by a writ in nature 
of an extent, to levy the debt 
and damages of all tfte lands de^ 
scended. And it seems that, on 
a general judgment, although 
the plaintiff may have execution 
by elegit of a moiety of all the 
heir's lands, yet may he also, at 
his election, surmise that the heir 
hath certain lands by descent, 
and pray to have execution of the 
whole of them : for, if the plain- 
tiff hath not this election, he 
might be a loser by the general 
writ of elegit: upon which he 
could have only a moiety in exe- 
cution, inasmuch as the heir 
might not have any other lands, 
except those descended. 

Tidd's Pr. K. B. chap. 41. 
" of Execution." 

(e) Stileroan v. Ashdown, 2 
Atk. 608. Amb. 13. O'Gorman 
v. Comyn, 2 Sch. and Lef. 136. 
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ever, they are, if the future rents and profits be insuf-- 

ficient for the payment of the debts, within a reasonable 

time, entitled to have the estate itself sold ; (creditors 

by j udgment, a moiety, and other creditors, the whole) (J), 

and the produce applied in satisfaction of their 

Rents and pro- dobts (g) I and, further, if, on the sale of it, the pro- 
fits received , , * 

therefrom. ducc of the cstate be found insufficient for the pajrment 
of the debts, an account is compellable of the rents and 
profits received, since the deceased! s death, by his 
heir at law, or devisee ; and the creditors are entitled 
to have the amount of them applied in satisfaction of 
their debts (A). 

Estate, the Real cstato devised by the deceased to be sold, or 

" rents and ,,, m i*i*it 

profits" of otherwise disposed of, for the payment of his debts, 

which are to be , i» i i i 

applied in the IS, of coursc, asscts for the purposc ; and real estate 
debtt^ descended charged with (t), or devised subject to (^j)^ 

the payment of the deceased's debts is, if necessary, to 
be sold for the purpose, as well as if it had been, ex- 
pressly, devised to be so. 

It, sometimes, happens that the provision which a 
testator makes for the payment of his debts, is, not a 
devise of the estate itself subject to, or to be sold, or 
otherwise disposed of, for the payment of them; 
but a devise of the estate in trust to apply '' the 
^* rents and profits'* of it for that purpose : and (as 
may be conceived) this provision, sometimes, happens 



(/) Stileman ▼. Ashdown. (t) Lloyd v. Williams, 2 Atk. 

O'Gorman v. Comyn. 108. Stapleton v. Colville, Ga« 

{g) Stileman v. Ashdown. temp. Talb. 202. Lord Inchi- 

Curtis ▼• Curtis, 2 Bro. C. C. quin v. French. Amb. 33. 

628. Rowe ▼. Beavis, Dick. 178. (j) Elliott v. Merriman, 2 

Robinson v. King, Dick. 297. Atk. 41. Lord Inchiquin v. 

(Ji) Curtis V. Curtis. Robin- French. Walker v. Jackson, 2 

son V. King. Atk. 625. 
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to be insufficient for the payment of the debts v^ithin 
a reasonable time^ and, sometimes, even for the pay- 
ment of them at all ; and it has, consequently, become 
the object of the creditors to procure the estate itself 
to be sold, or otherwise disposed of, for the purpose ; 
and the question has arisen, whether, under the par- 
ticular provision, this were or were not authorised. 

The general and a priori sense of the words " Rents }^ "^^^^ <»«^»» 
*' and profits," is that of annual rents and profits (Jt). 

But, in the case of a provision, or direction, by wiU (/), 
for raising money by means of ''Rents and profits,** 
if the purpose for which the money is to be raised can 
not be efiected by means of the annual rents and profits, 
the provision, or direction, are to be understood to 
authorise the raising of the money by sale or mort-' 
gage (m). 

But if, notwithstanding that the purpose for which 
the money is to be raised can not be efiected by means 
of the annual rents and profits, there be other words, 
besides the words *' Rents and profits," indicative of 
their being used in the sense of annual profits; the 
provision^ or direction, are not to be understood to 



(k) Okeden v. Okeden, 1 Atk. 
560. Ivy V. Gilbert, 2 P. W. 
13. Pr. in Ch. 583. 1 Bro. P. C. 
468. Mills V. Banks, 3 P. W. 1. 
Allan Y. Backhouse, 2 V. & B. 
65. Conyngham v. Conyngham, 
1 Ves. 522. 

(/) Anon. 1 Vem. 104. 

(m) Okeden v. Okeden. Traf- 
ford V. Ashlon, 1 P. W. 415. 
Green ▼. Belchier, 1 Atk. 505. 
Mills T.Banks. Heycock v. Hey- 
cock, 1 Vera. 255. Offley v. 
Offiey, Pr. in Ch. 26. Sheldon 



V. Dormer, 2 Vem. 310. Talbot 
V. Duke of Shrewsbury, Pr. in 
Ch. 394. Ravenhill v. Dansey, 
2 P. W. 179. Baines v. Dixon, 
1 Ves. 41. Ridout v. Earl of 
Plymouth, 2 Atk. 104. Hughes 
V. Doulben, 2 Bro. C. C. 614. 
Lingard v. Earl Derby, 1 Bro. 
C. C. 311. Rogers v. Gibson, 
Arab. 93. 1 Ves. 485. Shrews- 
bury V. Shrewsbury, 1 Ves. jun. 
234. Bootle v. Blundell, 1 Me- 
riv. 232. 
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Parole- evi- 
dence. 



authorise the raising of the money by sale or mort- 
gage («). 

And in the case of such a provision^ or direction, by 
deed, these words are to be, without distinction, under- 
stood according to their general, or abstract, sense (o). 

For the purpose of determining whether the purpose 
for which the money is to be raised, can, or not, be 
e£Pected by means of the annual rents and profits, 
parole-evidence is admissible (p). 



What things 
are rendered 
aBseta hy sta- 
tute 3 and 4W. 
and M. c. 14. ; 
or, what devises 
are within the 
provision, and 
not within the 
exception, in 
that statute. 



Before the statute 3 and 4 W. and M. c. 14, if a 
man dying seised of real estate in fee-simple, and in- 
debted in debts to the pajrment of which, if it had 
been left to descend, it would have been subject, had 
not so left it ; but devised it otherwise than for the 
payment of the creditors ; they would have been pre- 
cluded from that resource, and often, consequently, 
the payment of their debts altogether. 

By this statute it is proposed that '' whereas it is 
not reasonable or just, that, by the practice, or con- 
trivance, of any debtors, their creditors should be 
'' defrauded of their just debts ; and, nevertheless, it 
hath so happened that where several persons 
having, by bonds or other specialties, bound them^ 
selves, and their heirs ; and having, afterwards, died 
** seised in fee-simple of, and in, manors, messuages. 



€€ 



€i 



€€ 



it 



ii 



(n) Ivy V. Gilbert, 2 P. W. 
1 3. Evelyn v. Evelyn, 2 P. W. 
659. Green v. Belchier. Mills 
V. Banks. Talbot v. Duke of 
Shrewsbury. Baines v. Dixon. 
Stone V. theed, 2 Bro. C. C. 
242. Hall V. Carter, 2 Atk. 



354. Ridout v. Earl of Ply- 
mouth. Rogers v. Gibson. 

(o) Anon. 1 Vem. 104. 

Ip) Ivy V. Gilbert. Evelyn 
V. Evelyn. Okeden v. Oke- 
den. Talbot v. Duke of Shrews- 
bury. 
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lands, &c. cr had patver, or avthority^ to dispose 
of^ or charge, the same by their wills, or testaments, 
have, to the defrauding of such their creditors, by 
their last wills, or testaments, devised the same, or 
disposed thereof, in such manner as such creditors 
have lost their said debts ;'* and provided, for remedy 

thereof, ^'that all wills and testaments, limitations, 
dispositions, or appointments of, or concerning, any 
manors, messuages, lands, tenements, or heredita- 
ments ; or of any rent, profit, term, or charge, out of 
the same; whereof any person or persons, at the 
time of his, her, or their, decease, shall be seised in 
fee-«imple, in possession, reversion, or remainder ; or 
have power to dispose of the same by his» her, or 

'^ their, last wills and testaments, shall be deemed and 
taken (only as against such creditor, or creditors, as 
aforesaid, his, her, and their, heirs, successors, ex-^ 
ecutprs, administrators, and assigns, and every of 
them) to be fraudulent, and clearly, absolutely, and 
utterly, void, frustrate, and of none effect;" but, '' that 

*' where there hath been, or shall be, any limitation, or 
appointment, devise ^ or disposition, for the raising, 
or payment, of any real, or just, debt, or debts, or 
any portion, or portions, sum, or sums, of money, for 
any child, or children, of any person, other than the 
heir-at-law, according to, or in pursuance of, any 
marriage-contract, or agreement, in writing, bond 
fide made before such marriage; the same, and 
every of them, shall be in fuU force, and the same 
manors, messuages, lands, tenements, and heredita- 
ments, shall, and may, be holden, and enjoyed, by 
every such person, or persons, his, her, and their, 
heirs, executors, administrators, and assigns, for 
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* whom the same limitation, appointment, devise, or 
' disposition, was made, and by his, her, and their, 
' trustee or trustees, his^ her, and their, executors, 
' administrators, and assigns, for such estate, or 
' interest, as shall be so limited or appointed, 
' devised, or disposed ; until such debt, or debts, 
' portion, or portions, shall be raised, paid, and sa- 
' tisfied." 

I proceed to enquire. What things are rendered 
assets by this statute ? 

** Where several persons having!* &c. If A in- 
debted in a debt due by specialty, to the payment of 
which, his real estate descended is^ on his death, 
subject ; or (as it is expressed) by specialty, '' in which 
** the heirs are bounds" die, leaving real estate to 
descend to B his heir at law ; and B, the debt unpaid, 
die, having devised the estate to C, otherwise than for 
the payment of the debt, such devise is, under this 
statute, void ; as well as it would have been if made by 
the original debtor. 

Accordingly, in a case the circumstances of which 

were such, and in which it was insisted that the devise 

by B was not affected by the statute, he not being a 

person having by bond, or other specialty, bound 

himself and his heirs ;" the devise was adjudged to be 

void ; the court saying, " First, I will consider whether 

'' this case be within the intention of the statute ; 

secondly^ whether there be words to explain that 

intention. The general view of the act is to prevent 

creditors from being defrauded of their debts, and to 

make all devisees equal with the heir, where lands 

'/ descend npon him. The known rule, upon statutes 

*' made to prevent fraud, is, that they ought to have 



it 



€€ 

it 
tt 

it 






WHAT THINGS ARE NOT, ASSETS. 25 

'' the most liberal construction^ as in Twine's case (9). 
" * ♦ ♦ * It has been objected that where a 
*^ preamble is tied up to a particular case, the court 
'^ will carry it no further^ unless there be express words 
*' in the enacting part which extend it further. Now^ in 
*' this statute there are two parts of the preamble, and 
" both are not tied up to one case ; for the first part 
*' is general, and the latter only confined to a particular 
case. * « ♦ The heir is as much debtor upon 
the bond as the obligor. An heir must be charged 
'' in the debet as well as the detinet, and, before the 
" statute of jeofails, it would have been error if other- 
'* wise, wUch shews plainly the heir is to be consi^ 
*^ dered as a debtor. If judgment go by default 
** against an executor, it can only be de bonis testa-- 
" toris ; but, if judgment be, by default, against the 
** heir, it may be against him personally, which is 
" another proof of the law considering him as a 
" debtor (r)." 

" Or have power to dispose of the same.** Al- 
though (as has been before observed) («) by the statute 
29 C. 2. c. 3., estates pour autre vie, limited to the 
lessee '' and his heirs," are rendered assets of the 
tenant, only if descended, and not if devised ; yet it 
has been adjudged that, under this statute, and by 
these words of it, if a tenant of such an estate die in- 
debted by specialty " in which the heirs are bound,* 
having devised the estate otherwise than for the pay- 
ment of bis debts ; such devise is void, as well as, if he 

iq) 3 Rep. 82. (r) Kinaston y. Clark, 2 Atk. 204. 

(5) P. 10. 
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had 80 devised estate of which he was seised in fee- 
simple absolute, the devise would have been (t). 

It may, before reflection, seem that, under these words, 
the subject of a power of appointment, or, at leasts of 
such a power as is capable of being exercised by the 
person in whom it is vested for his own benefit, is ren- 
dered assets of him ; the subject being that of winch 
he had " power to dispose.** But, on reflection, it will 
be perceived that it is not so ; for the purpose of this 
statute was, only, to render that which, before the 
statute, would, ff descended, have been assets; if 
either devised by the debtor, or alienated by his heir, 
such likewise ; and the subject of a power of appoint- 
ment merely, was not assets by descent before the 
statute. 

*' Where there hath been, or shall he, any limita^ 
" /io»," &c. If a person deceased have devised a part, 
only, of his real estate for the payment of his debts, 
(e. g. a certain estate, '^ excepting his capital mansion* 
** house,") the remainder is assets for the payment of 
his debts by specialty in which the heirs are bounds 
notwithstanding the exception in this statute (tf). 

The reasonableness of this construction is evident ; 
for it is, clearly, apparent that, by the exception, it was 
meant that a provision for payment of debts should be 
valid, only to the extent to which it was such ; and 
the devise is the same, in effect, as if the deceased had, 
instead, devised two several estates ; and one of them, 

(0 WestfaliDg v. Westfalingy 7 Ves. 323. But see Lingard v. 

3 Atk. 460. Earl of Derby, 1 Bro. C. C. 31 1 . 

(n) See Hughes v. Doulben, Ridout v. £arl of Plymouth, 

2 Bro. C. C. 614. Baily v. Bkins, 2 Atk. 104. 
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only, for the payment of debts ; in which case the 
estate devised, otherwise than for the payment of debts, 
would have been, undoubtedly, assets. 

The case of a provision for the payment of debts, 
by means of " rents and profits," insufficient for the 
purpose, being, moreover, such as is not to be considered 
to authorise a sale or mortgage, admits of the question 
whether it be within the exception in the statute ; jand 
the cause of the question is that, although it be a pro* 
vision of a part only of the subject ; namely, the rents 
and profits of the estate, and not the estate itself ; yet 
the partial provision is such as, if observed, excludes, in 
its effect, the creditors from the remainder. In Hughes 
V. Daulhen the part of the estate provided for the pay* 
ment of debts was separable, in the administration of it, 
from the remainder ; and it was practicable to execute 
the provision made, as to that part, without withholding 
the remainder, and excluding the creditors from the 
benefit of it : but, in the case proposed, it is imprac* 
ticable to execute the special provision made ; namely, 
apply the rents and profits of the estate, without pre- 
serving the estate itself from which they are to be de* 
rived ; and, consequently, excluding the creditors from 
the application of it. I consider such a provision not 
to be within the exception in the statute. It may be 
objected that the purpose for which the statute was 
proposed was, evidently, (and none other could it, rea«* 
sonably, be,) to render real estate devised subject to the 
payment of creditors by specialty '* in which the heirs 
'* are bound" €u it would have been tf descended; 
and that, (as has been, already, shewn,) (r) all that, at 
law^ the creditors of this description can recover against 
the heir-at-law of the debtor ; or, rather, all that they 

(w) p. 18. 
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can recover from the estate descended to him, (and tt 
is this which is, in this instance^ to be regarded,) is pos- 
session of the estate, and receipt of thefutwre rents 
and profits, in satisfaction of their debts : and that, 
consequently, a disposition of this kind has not the 
effect of defeating, or curtailing, the legal right, or 
remedy, of the creditors. To this I answer that, in the 
first place, it is a principle of equity that whatsoever 
means the deceased had of effecting the payment of his 
debts, are to be rendered available for the purpose, 
(of the exercise of which principle, many instances, in 
the course of this work, occur, and an emphatic one is, 
even, about to be mentioned) ; and that it is a prin- 
ciple of, both, law and equity, that statutes made for 
the benefit of creditors are to receive the most liberal 
construction ; secondly, that that only is a, perfectly, 
liberal construction of this statute which renders real 
estate devised subject, not to such legal means, only, 
for enforcing the payment of creditors by specialty " in 
f' which the heirs are bound," as it would have been, if 
descended, subject to ; but subject in all respects to 
the means of enforcing payment to which it would, in 
that case, have been subject ; thirdly, that (as has been 
before shewn) (cr) in equity, if the rents and profits of 
estate descended, be insufficient for the payment of the 
debts to the payment of which it is subject, within a 
reasonable time, the creditors are entitled to have the 
estate itself sold, and the produce applied in satisfac- 
tion of their debts, and further, if, on the sale of it, 
the produce of the estate be found insufficient for the 
payment of the debts, an account is compellable of the 
rents and profits received, since the deceased's death, 
by his heir-at-law ; and the creditors are entitled to 

(w) p. 20. 
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have the amount of them applied in satisfaction of their 
debts ; and fourthly, that, therefore, a provision for the 
payment of debts by means of '' rents and profits," in- 
sufficient either for the payment of the debts at all, or 
the payment of them within a reasonable time, and, 
moreover, such as is not to be considered to authorise 
a sale or mortgage, is not within the exception in the 
statute 3 and 4 W* and M. c. 14. 

If two distinct estates or interests, in the same sub-* Ectate or in- 
ject, become vested in the same person, the less is con- *^'^' ^^^fs^ 
sidered to be merged (as it is called) in the greater, 
and extinguished ; e. g. if a person seised in fee-simple 
of real estate subject to a term for years, become pos- 
sessed of the term ; or, being possessed of the term, 
become seised of the fee-simple ; the term is considered 
to be merged in the fee and extinguished. 

But this principle is not allowed to operate to the 
disadvantage of other persons. If, therefore, an exe- 
cutor, or administrator, being possessed of a term for 
years, in right of the deceased, become seised of the 
reversion ; or surrender the term to the tenant of the 
reversion ; the term is not extinguished so as to afiect 
creditors or legatees ; but remains assets for the pay- 
ment of such debts, and legacies, as before it was sub- 
ject to the payment of (a;). 

Also, although, if a person entitled to real estate 
incumbered, become entitled to the incumbrance, the 
incumbrance becomes merged in the estate and extin- 
guished ; and, as between his personal representative 



(x) 1 1 Vin. Abr, 227. 229. v. Porter, Amb. 600. Charlton v, 
236. 1 Rep. 87. b. Donisthorpe Low, 3 P. W. 328. 



so OF WHAT THINGS ARE, AND 

and heir, or devisee, remains so (y) ; yet it is to be, in 
equity, considered as stQl subsisting, and personal estate, 
if necessary, for the payment of debts (s). 



II. Of what Things^ not the Property o^ a Person 

deceased, are Assets of him. 

The subject of ^* ^^ ^^ ^^^ hand, there are (as has been shewn) 
pointoen^ *^ ^^^^^ '^^ which the property of a person deceased re- 
maining at lus death, is not assets of him ; so, on the 
other, there are others in which that which (in some 
sense at least) was not his property, either at his death, 
or before, is assets of him. 
In what cases The subjcct of a power of appointment vested in a 
person, and first, capable of being exercised by him for his 
own benefit ; and secondly, actually exercised, either for 
his own benefit, or, without valuable consideration, for the 
benefit of another ; has been adjudged to be assets, after 
his death, of the person in whom the power was vested. 
Thus, in a case in which A had vested in him a power 
of appointing a sum not exceeding 2000/., to be 
raised and paid out of real estate of his wife, as he 
should direct ; and had, by his will, appointed the 
2000/. to be paid to his mother, wife, and children ; 
and had died indebted to B and others, and they had 
preferred a bill for the payment of their debts, on which 
it became a question whether the 2000/. appointed by 
A were assets of him for the payment of his debts or 
not ; the court adjudged the 2000/. to be so ; saying 
(according to the report) '* Where there is a general 



assets. 



(y) Lord Compton v. Oxen- Porter, Amb. 600. See Bishop 
den, 2 Ves. jun. 261. 4 Bro. v. Sharp, 2 Vem. 469. 
C. C. 397. Donistborpe v. (2) DonUthorpe v. Porter. 
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'' power given> or reserved, to a person, fof such uses, 
" intents, and purposes, as he shall appoint ; this 
'' makes it his absolute estate ; and gives him such a 
'' dominion over it as will subject it to his debts ; for it 
'^ would be a strange thing if volunteers (as the lega^ 
'' tees are) should run away with the whole, and that 
" creditors of a valuable consideration should sit down 
'' by the loss, without any relief in this Court. The 
" case of Shirley v. Lord Ferrers is directly in point* 
^^ « » • « » Supposing a man has a power to 
" dispose by appointment of a reveruon in fee, and 
'' makes no disposition of it, yet it shall be assets to 
'' satisfy specialty creditors" (a). 

It has^ also, been adjudged to be indifferent that the 
pensKMi in favour of whom the power has been exercised 
is the same to whom, in default of appointment, the 
subject of the power would belong (b) ; or that the 
appointment has been made, by the perscm vested with 
the power^ by deed in his life-time, or by will (c) ; or 
b favour of a wife or child unprovided for (jd). 

From the general tenor of the Court's reflections, 
coupled with the last paragraph, it, if the report of the 
case Sainton v. Ward be to be credited, appears to 
have been its opinion, that if a power of appointment 
be but such as to be capable of being exercised, by the 
person in whom it is vested, for his own benefit, it is 
indifferent whether it have been actually exercised or 
not But one is induced to doubt the correctness of 
the reporter*s conception in this respect: for, in the 

(a) Baynton v. Ward, 2 Atk. (5) Troughton v. Troughton, 

172. See also Lord Townshend 3 Atk. 656. 

V. Windham, 2 Ves. 1. Pack v. (c) Lord Townshend t. Wind- 

Bathurat, 3 Atk. 269. Trough ton ham, 2 Ves. 1 . 

▼. Troughton, 3 Atk. 656. (d) lb. 
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first place^ in the particular case under the Court's con- 
sideration, there had been an actual exercise of the 
power of appointment ; secondly, so in the case cited 
by the Court as an authority, namely, Shirley t. Earl 
Ferrers {e)y there had been; and thirdly, the same 
judge who is represented to have professed such an 
opinion, is reported to have, in a subsequent case {f)j 
proposed the very reverse, namely, that the exerciee 
of the power is a necessary ingredient in cases of this 
description, without which the principle of the rule 
cannot be satisfied. 

But the opinion, if it were ever professed, was erro- 
neous. In the case of a power of appointment by A, of 
that which, subject to the power, belongs to B ; their 
relative rights are, that B has the whole subject vested 
in him, subject to be divested, to the extent of A*% 
power, by the exercise of that power ; and A has a 
power, by the exercise of which he may, to the extent 
of it, divest B of that subject. It is evident that the 
power unexercised, alone, realises or effects nothing; 
but, until it be exercised, the subject of it remains to 
B as it was ; and if, eventually, it be not exercised at 
all, the subject remains absolutely to B. It would be 
a perversion of their relative rights, that B should be 
deprived of the subject otherwise than as, and by the 
identical means, prescribed. He has as much right, 
under the provision, according to which their relative 
rights are assigned them, to retain the entire subject 
until, and unless, A exercise his power ; as A has, by 
the exercise of it, to divest him of so much as his power 

{e) Cited in Lord Townshend ham. See also Lassells ▼. Lord 
V. Windham, 2 Ves. 9. Coinwallis, 2 Vem. 465. 

(/) Lord Townshend v. Wind- 
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extends to. If it had been the purpose of the author of 
the power to impart to A, or through him^ to any other 
person, necessarily and unconditionally, property in the 
subject ; he would have made it the subject of a direct 
conveyance. 

Admitting, even, that the imparting to a man of a 
power of appointment virtually imparts to him property 
in the subject ; still it is but conditional, to vest in 
right on the performance of a condition precedent, 
namely^ the previous exercise of the power; and to 
adjudge an estate limited to accrue, or take effect, only, 
on a condition precedent, namely, the previous perform- 
ance of a particular act by the person to whom, on that 
event, it is limited ; to vest in him without, or other- 
wise than as, and according to the condition, prescribed 
by the author of the limitation, would be utterly un- 
reasonable, and a fundamental perversion of the rules 
of property. 

There never was any authority for the opinion ex- 
pressed in the rear of the report of Bainton v. Ward ; 
and Sir W. Grant has, by his judgnient on the case 
Holmes v. Coghill, 7 Ves. 499, (compendious and 
pregnant as his, at all times, were) effectually *' scat- 
tered the rear" of that report. 

The opinion imputed to the Court, that a reversion in 
fee subject to a power of appointment, but undisposed 
of J is assets of the person in whom the power is vested, 
is erroneous ; for, it, surely, cannot be a due effect of 
the principle of this rule, to render the subject of a 
power of appointment assets in cases in which it would 
not, even if the absolute property of the person in whom 
the power is vested, be such ; and if a reversion in fee, 
the subject of a power of appointment only, were, instead. 
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Vested direcdy in rig]^ in the person in whom the power 
of appointment of it is vested^ e. g. if it were a reversion 
in fee in him, expectant on an estate for life, or in fee- 
tail, in another, it wonld not, if not disposed of, be 
assets (g). 

With thb qualification, howerer, namely, that the 
subject of a power of appointment, capable of bein^ 
exercised by the person invested with the power^ for, hia 
own benefit, is not assets of him after his death, unless 
the power have been, actually, exercised by him ; the 
justice of the rule is, in those cases in which the power 
has been exercised in favour of another than tiie person 
himself invested with it, but equivocaL The exercise 
of the power cbnsbts, identiealljf, in the particular dia-* 
position made of the subject of it by the person himself 
invested with it. When, therefore, the disposition made 
by him is abolished in fiivour of creditors, it is, Jrotn 
that time, the same thing, in effect, as \f it had never 
been made; and then ^e subject ought to remain 
entire to him whose, subject to the power, it was. 

Before the cases Sainton v. Ward and. Shirley v. 
Lord Ferrers, it had never been adjudged that the 
subject of a power of appointment was assets of the 
person invested with the power, but either, the Court 
considered the subject to be, originally, rather the 
property of the person supposed to be invested with 
a power of appointment, than the subject of a power 
of appointment, or, by the exercise of the power, 
the property in the subject of it, also, had become 
vested in him, (in other words, it had been exercised 
by him for his own benefit,) or, subject to the power, 
it was his own. 

(£) See p. 5. 
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This, on a review of the previous cases, will appear. 

In the case Lassella v. Lord Cornwallis, Pr. in Ch. 
465, 2 Vem. 465, in which A had, by his marriage- 
settlement, created a term for 500 years, in trus£ 
that the trustees should raise a sum, not exceeding 
3,000/., for such purposes as he should appoint ; 
and had, afterwards, appointed the 3,000/. as a security 
to a purchaser for his enjoyment of the subject of his 
purchase ; and had, afterwards, by his will, appointed 
the 3,000/., subject to the interest of the purchaser in 
it, to his daughter ; and, afterwltrds, died indebted to 
B and others, who had preferred a bill for the appli- 
cation of the 3,000/. in payment of their debts ; the 
Court decreed it, saying, '* that A, on his first appoint- 
'^ ment^ had a resulting trust of the 8,000/. subject to 
'' the purchaser's interest, which he might devise ; but 
" not to take place of creditors, and he had, before, 
*' made an appointment which satisfied his power.^ 

The principle of this judgment is declared to be that 
the subject of the power of appointment had, before the 
disposition of it in favour of his daughter, by the effect 
of the appointment in favour of the purchaser, actually 
become vested in A, and appropriated by him. 

In the case Ashfield v. Ashfield, 2 Vem. 287, in 
which A had assigned personal estate of his wife to 
trustees in trust " for such uses, intents, and purposes, 
** and iot such person, and persons, as he, by deed, or 
** will, should direct, or appoint ; and, in default of 
'' such appointment, in trust for himself T and had, 
afterwards, by his will, appointed the estate to his 
wife and children, and, afterwards, died indebted to B, 
who had preferred a bill for payment ; and the question 
was whether the estate bequeathed were assets of A 

d2 
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or not, the Court adjudged it to be so, saying, " This 
assignment alters the property of the estate, and the 
trust, being general as he should direct or appoint, 
he was owner in equity, and had the power and dis- 
posal of this estate during his life, and the disposition 
and appointment he hath made to his wife and chil- 
" dren is but in the nature of a legacy." 

In this case, subject to his appointment, the estate 
had, before the disposition of it in favour of the wife 
and children, by the express effect of the assignment, 
become the property of A. 

Again, in the case Thompson v. Towne, Pr. in Ck. 
52. 2 Vern. 319, in which A had settled estate on B, 
in consideration of which, B, by the direction of A, had 
executed a bond to C in trust, with condition to pay a 
sum not exceeding 500/. '^ to such person, or persons, 
'' and in such manner, as A should, by his will, appoint ;** 
and A had, afterwards, by his will, appointed the 500/.; 
and, afterwards, died indebted to B in two debts, one of 
300/., and the other of 77/. 17*. 2d., and B had pre- 
ferred a bill to be at liberty to deduct from the 500/., 
the 300/. due to him ; the Court adjudged " that the 
'' said 500/. was assets of the testator liable to the 
*' satisfaction of the debts due to the plaintiff, and that 
" the plaintiff ought to retain the same out of the said 
" SOO/.** 

It may be, perhaps, conceived that this case is an 
authority for the position that the subject of a power of 
appointment capable of being exercised, by the person 
invested with the power, for his own benefit, but exer- 
cised in favour of another, is assets, after his death, of 
the person invested with the power. However it is not 
such an authority ; for, (admitting that A had, not. 
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personally f property in, or a riglit to, the 500/., but 
only a power of appointment, (which I suppose is not 
to be denied (Ji) :) in this case, the creditor was, hhn- 
self, the person to whom, subject to the power, the 
subject of the power belonged ; and the question was 
not so much a question of assets^ as set-offor retainer. 

Mr. Vernon, in his report, has represented the case 
to have been that of a bill, not by B particularly, but 
by the creditors of A generally, and the judgment of 
the Court to have, in effect, been that '' where a man 
'' has a power to dispose of money by his will, this is 
'' assets^ and liable to his debts." 

Mr. Vernoris character as a reporter is inversely as his 
character as counsel : in the one, he appears (by the 
information exhibited, at all times, in his arguments, 
and the deference rendered to him among his com- 
petitors) to have been, indeed, eminent ; while, in the 
other, he appears, unaccountably deficient. The pre- 
sent instance is another proof of the carelessness and 
misconception for which these Reports have, at all times, 
been censured («). The report in Pr. in Ch. (a book 
of reports inferior to none in compendiousness and cor- 
rectness,) corresponds with the case as it appears in 
the Registrar's book. 

Also in the case Hinton v. Toye, 1 Atk. 465, in 
which it had been agreed, on the marriage of A (Ed- 
ward Toye) and jB his wife, (Mary Toye) that 300/. 
the property of B, secured on real estate, should remain 
on that security ** to the use of such person, and per^ 
" sons, and for such estates, as B should, by deed ap- 

(A) Pease v. Mead, Hob. 9. B. R. 28 May. 1799. and Crick- 
(t) See Boycot v. Cotton, 1 ett v. Dolby, 2 Ves. jun. 14. 
Atk. 556. Hudley v. Clarke, 



it 
n 
it 



38 OP WHAT THINGS AHE, AND 

point;" and B had, afterwards, appointed the 300/. 
to he paid to A, to he employed hy him to such 
charitable uses, or other purposes, and intents, as 
he should think fit T and A had, by his will, be- 
queathed the 300/. to C and others ; and, afterwards, 
died indebted to D and others, who had preferred a 
bill for payment of their debts ; and the question was 
whether the 300/. were assets of A or not, the court 
adjudged them to be such ; saying " The question is 
'' whether Mary, the wife of Edward Toys, considered 
** him as a trustee of the 300/., and a bare instrument 
to convey to other persons, or he had the ownership. 
If it he his own property, certainly no act of his 
could dispose of a creditor's right If a man have the 
use of a thing (and he plainly was entitled to it for 
his life in all events), and the power of giving it to 
whom he pleases, he is undoubtedly the owner of it, 
*' which power Edward Toye very plainly had."* ♦ ♦ 
♦ ♦ ♦ " In the case now before me, there is the 
** same uncontrouled power as in LasseUs v. Lord 
** Comwallis, nor does there want any precedent act 
** to make this exist in the hushand,for the money is 
actually directed to be paid into his hands. Could 
he not, therefore, have laid it out on a mortgage, or 
lent it upon a bond, or even thrown it into the sea ? 
** So that no stronger instance can be given than the 
" present, to prove ownership and property.'' 

The Court seems to have considered, and treated, the 
case BaifUon v. Ward, as that of a power qf appoint' 
ment merely, but capable of being exercised, by the 
person in whom it was vested, for his own benefit (£). 

{k) Lord TowDshend ▼. Wind- Troughton, 3 Atk. 656. 
ham, 2 \'cs. 1. Troughton v. 
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In another case> the provision, which, in that case, was 
construed to impart a power of appointment but capable 
of being so exercised, has been construed to vest im- 
mediately, and definitively, property in the subject. 

In the case referred to, Rohinsan v. Dusgate, 2 
Vem. 181, in which A had devised real estate to B, 
" he paying 400/., whereof 200/. to be at the dispoeal 
" of hie wife, in and by her last will and testament, 
** to whom she shall think Jit to give the same,'' and 
the wife had died intestate, and, on a bill preferred 
by her administrator against B, for the 200/L, it was, 
on the part of B, objected that the will of A only im« 
parted to the wife of ^ a power of appointment by will 
of the 2002., and did not vest property in it in her ; it 
was adjudged '' that the whole interest and property 
"^ of the 200/. vested in the wife." 

This adjudication was erroneous. There are no 
positive, or artificial, rules afifecting a provision of this 
deseription. The intention of the author of the pro- 
vision, apparent from the nature of it, is the only prin« 
ciple of oonstruction to be consulted; and, from the 
nature of the provision, it is apparent that what the 
author of the provision contemplates in it is not an ap-^ 
propriation of the subject to the person to whom the 
power is committed, but d^ disposition of it (and that 
by the specific means provided, namely, a will) by him 
to another. There is a sensible dififerenoe between a 
provision of this description, and those in Hinton v. 
Toye, and Maskelyne v. Maskelyne, Amb. 760, in both 
of which cases the subject (a sum of money) was directed 
'' to be paid to,'' in the first instance, the person to 
dispose of it, and, by him, to be, afterwards, disposed of 
at his discretion. 
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III. Of what things are, and what things are not, 
THE PROPERTY of a pcrson deceased. 

The question is, often, not so much whether a tihing 
the property, or not the property, of the deceased, at 
the time of his death, he assets of him or not; as 
whether a thing which, ff the property of the deceased, 
is assets ; he his property or not. 

And it, commonly, happens that this question arises 
through uncertainty whether the property in the thing 
which was vested in him in his life time, have remained 
after his death or not : and this uncertainty arises in 
consequence of the relative nature of the property of 
the deceased in the subject ; his property being circum- 
scribed, and defined, by the correlative property of 
another in the same subject. E. g. the estate of a 
tenant for a particular estate is circumscribed, and de- 
fined, by that of the tenant in remainder, or reversion ; 
and the interest of a husband in the property of his wife, 
by that of the wife in the same subject. 

One of the cases in which this question frequently 
occurs, is that of a tenant for a particular estate only 
(e. g. for life, or years) of land : the question being 
whether the property in things united, naturally, or 
artificially, to the soil or princip€d subject, (e. g. 
trees, corn, S^c. or artificial fixtures) which, during 
his estate, was vested in him ; remained after the de- 
termination of his estate, or became the property of 
the succeeding owner of the soil or principal subject. 

It is a principle of law that that which is united to a 
subject in its nature real, (e. g. a house, tree, &c.) is 
to be considered to be a component part of the subject 
to which it is united, and the property of the owner of 
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that subject. But, from this principle, or rather from 
the application of it, there are exceptions. 

Of the things thus united there are some which a 
tenant for a particular estate may not sever from the 
land, or principal subject, at all ; others which, during 
his estate ; and others which, even after the deter^ 
mination of it ; he may. 

In things of the first class the tenant has a special 
property ; namely, such as they admit of the enjoyment 
of, while so united ; in things of the second class, the 
tenant has the special property described, and besides, 
if they be severed during his estate, an absolute pro- 
perty in them ; but, on the determination of his estate, 
if they have not been, previously, severed, none ; and, in 
things of the third class, the tenant not only has the 
special property first described, and may have the pro- 
perty secondly described, but also, although, at the 
time of the determination of his estate, they remain 
united to the soil, or principal subject, an absolute 
property in them. 

Of the first class are timher-trees , of which a tenant Timber-trces 

' , standinjf on the 

for life, • or years, impeachable of waste, has no more land of tenant 

. for life, &c. 

than a right to take necessary estovers, &c., without impeachable of 

waste (and 

any right to 3ever them from the land ; and if, indeed, whether sever- 
they, by any means, become severed, his property m not assets, 
them, (such, even, as it was,) ceases altogether (/)• 

Of the second class are timber-trees standing: on the Timber-tt-ecs 

*' ° severed from 

land, in which a tenant for life, or years, has his estate ^^ ^^^ ^i 

• » / ' tenant for life, 

" without impeachment of waste ;" for the effect of the &c. ** without 

* ^ " impeachment 

provision, that a tenant for life, or years, is to be " of waste" are 

. , assets of him. 

Without impeachment of waste,'* is not merely, to 

(/) Herlakenden's case, 4 Rep. 62. 
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exempt him from the ordinary consequences of waste ; 
namely, forfeiture of the subject wasted, and satisfaction 
for the damage done ; but also, to impart to him a right, 
during his estate, to sever the trees from the land, and 
convert them to his own use ; and, if the tenant for life^ 
or years, actuallff sever timber-^trees, during his estate^ 
they become his absolute property ; and, although his 
estate become determined, yet his property in the trees 
remains, and does not become transferred to the tenant 
in remainder, or reversion, and they are assets of him (»)« 
But, on the other hand, if the tenant omit to sever 
them during his estate, they become the property of 
the tenant in remainder, or reversion (n). 
What congti. And althoi:^h if, on the one hand, the owner in fee 
structivesever-of land, sell trccs left standing; or, on the other, not 
^^^' the trees, but the land itself, in fee, reserving the trees; 

such sales are to be considered to be equivalent to or* 
tual severance of the trees ; yet if a tenant for a par^ 
ticular estate, entitled to sever trees from the land, 
sell, during his estate, trees unsevered, or assign the 
land, reserving the trees, such sales are not to be con- 
sidered to be equivalent to actual severance (o). 

But it is an exception from this rule that, if the 
owner in fee of land make a lease for life, or years, of 
it, excepting or reserving the timber^trees, (whereby 
the property in them is severed from the estate of the 
tenant for life, or years, in the land) and, afterwards, 
assign the trees to the tenant for life^ or years ; the 
property in the trees does not become merged in, or 
united to, his estate in the land, but remains, as before, 
severed : and although, the trees standing, the estate 

(m) Lewis Bowles's case, 1 1 Rep. (it) 1 Rolls Rep. 182. Latch. 270. 
79 b. (o) Lalch. 163. 
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become determined ; the property of the tenant for life, 
or years, in the trees, remains, and does not become 
transferred to the tenant in remainder, or reversion, and 
the trees are assets of him. 

Thus, in a case in which A (the Earl of Oa^ord) 
seised in fee, had dembed land to B^ {Barrfoot, &c.) 
for twenty-one years, excepting the timber-^rees, and; 
afterwards, assigned the trees to B ; who, afterwards, 
demised a part of the land to C, (Bragge) for eleven 
years, and, afterwards, assigned the trees standing on 
the land demised to C, to D ; ( Herlakenden,) who 
entered on the land on which the trees assigned to hhn 
stood, and cut them down ; and C had brought an 
action of trespass against D, it was adjudged that D 
was entitled to cut the trees ; the Court resolving that 
** when a man makes a lease for life or years, the lessee 
" has but a special interest, or property, in the trees, 
" being timber, as things annexed to the land, so long 
as they are annexed to it ; hut, \f the lessee, or any 
other, sever them from the land, the property and 
*^ interest of the lessee is thereby determined; and 
the lessor may take them, as things which were par- 
cels of his inheritance, and in which the interest of 
" the lessee is determined.'' • ♦ ♦ ♦ « ^d ^y^ 
** point being, when the Earl leased the land for years, 
** excepting the trees, by which they were severed 
'^from the possession of the land, during the term ; 
then after the lessor granted the trees to the lessee ; 
if, now, they be reunited to the possession of the 
land so that, when the term ended, the lessor should 
have them again as things annexed to the land/* 
the Court resolved " that the lessee had, in judgment of 
" law, an absolute, and divided, property in the trees; 






i€ 



€€ 



it 

€€ 
U 



€€ 






44 OF WHAT THINGS ARE, AND 

" SO that, by the lease of the land, they should not pass ; 
" and that there was this difference to be taken : if 1 
enfeoff^ you of my land except the trees /to have and 
to hold to you and your heirs ; now the trees, in 
property, are divided from the land, although, de 
facto, they remain annexed to the land ; for if one 
cut them down, and carry them away, it is not felony ; 
'' and therefore, in such case, if the feoffor grant the 
trees to the feofiee, they are reunited a^ well in pro- 
perty as they are de facto ; and the heir of the. 
^' feoffee shall have them, and not the executors : for the 
'' feoffee had absolute ownership in both; so that it is 
'' not any prejudice, but rather a benefit, to him, that 
'' they are reunited to the land. But, in the case at 
** bar, he had but a term for years in the land ; so that 
'' he had not equality of ownership in both ; and it 
" would be a prejudice to him that, during the term, 
'' he could not sell them, but should be punished in 
waste ; and, after the term, should lose them : and 
it would be against reason that the lessor should^ 
against his own grant, have them again" (p). 
What fixtures Of this class also are those *^ fixtures*" which, during 
tenaSIT for°a * his cstatc, a tenant for life, or years, is entitled to sever 

particular es- ^^^ ^j^^ j^^^j^ ^^ principal SubjCCt. 

There are three cases in which the right to fixtures 
is, commonly, contested; first, that of the heir and 
executor of the owner of the estate, each claiming the 
fixture ; secondly, that of a tenant for life, or of some 
other particular estate, and the tenant in remainder, 
or reversion; and thirdly, that of a landlord and 
tenant. It is, only, the two latter cases which are, 

(p) Herldkenden's case, 4 Rep. 62. 
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now, to be considered; for, in the former case, the 
question is not whether the fixture were the property 
of the deceased owner of the estate or not ; but, having 
been such, it have, on his death, become the property 
of the heir or executor. That case is more proper to 
be treated of in the next chapter, in which it is, accord* 
ingly, treated. 

Under the principle of law that that which before 
existed separately, becomes, if united to a subject in its 
nature real, a component part of the subject to which 
it has been united, and the property of the owner of 
that subject, the rule that things artificially united, by 
a tenant for a particular estate, to the soil, or principal 
subject, of which he is tenant, become, on the deter- 
mination of his estate, transferred to the owner of the 
soil, or principal subject ; was once universal : but, 
relatively to the two cases proposed for present con- 
sideration, some exceptions have, in later times, been 
admitted. 

In a work (as this is) not, exclusively, dedicated to 
the subject, it would be an undue assumption, to enter 
into that extensive and minute detail of these exceptions 
which is proper, only, to a work of that description. 
It is sufiScient to say that the general exception ad- 
mitted, was, at first, admitted, only, for the encourage- 
ment of trade and manufactures ; and was, accordingly, 
confined to such things as a tenant for a particular 
estate of land, &c., had annexed, or united, to the 
subject of his estate, for the purpose of trade or 
manufacture ; e. g. a furnace, steam-engine-, copper, 
&c., and was, that such things (being, moreover, so 
only annexed or united, as that the severance, or 
removal, of them would not be attended with any 



46 OP WHAT THINGS ARE, AND 

further deterioration of the principal subject, than such 
as must, of course, be involved in the severance, or 
removal, of a thing of its specific vidue) may, during 
his estate, be severed from the subject of his estate, 
and converted to his own use, by the tenant (g) ; and 
that the exception, at first so confined, has been, at 
length, so extended, as that not only such things, but, 
indeed, every thing whatever so, only, annexed, or 
united, to the principal subject, as that the severance, 
or removal, of it will not be attended with any further 
deterioration of the principal subject than such as 
must, of course, be involved in the severance, or re- 
moval, of a thing of its specific value ; may, during his 
estate, be severed from the subject of the estate, and 
converted to his own use, by the tenant (r). Such is 
the present state of the exception, and such the only 
condition exacted. 

That principle of law which transferred to the suc- 
ceeding owner of the principal subject, not claiming 
under the preceding tenant, that which, by him, had 
been united to it; was a principle positive, and ar- 
tificial, merely, and not only not demanded by reason, 
justice, or expediency, but denounced by them. The 
claim of the succeeding owner is, in justice, satisfied, 
when he has received the subject which was originally 
given to, or purchased, or temporarily parted with, by 
him, unimpaired, as it was given to, or purchased by, 
him ; or, as at the time when he parted with it, it was. 
Emblements The thiniTs of the third class are the " Emble- 

are assets of '-^ "^ 

tenant for life « mcuts** (as they are called ; and which strictly, accord- 

{q) 20 H. 7. 13. 21. H. 7. Salk. 368. Lord Dudley v. 
27. Owen 70. Poole's case, Lord Warde, Amb. 113. 

(r) Ex parte Quincy, 1 Atk. 477. 
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ing to the etymology of the word, signifies seed sown *^ ^avl^i^n 
and the crops thence arising) which^ even after the^^^^^^^ 
determination of his estate, a tenant for life, or of an 
estate similar, in the uncertainty) of its duration, may 
sever and convert to his own use« 

It has been an exception from> the application of the 
principle before stated long established, that, if a tenant 
for life, or other estate ^similar in the uncertainty of its 
duration, of land, sow the land for com, &c., and, 
h^are he has reaped the crap^ his estate has become 
determined; whereby the estatd of the tenant in 
remainder^ . or reversion, has become vested in pos- 
session, yet the property of the tenant for life in the 
crop remains, and does not become, with the land, 
transferred to the tenant in remainder, or reversion (s). 

There are two cases in which ^* Emblements" of the 
culture of a preceding tenant of the land, are, by law, 
reserved from the succeeding tenant : the one, that just 
now mentioned ; namely, that of a tenant for life, or 
other estate similar in the uncertainty of its duration, 
whose estate has ceased before he has reaped the crop 
cultivated by himself; and the other, that of a tenant 
in fee who has died before he has reaped the crop 
cultivated by himself. 

The principles of the exception in these cases are 
different. The latter case will be treated in the proper 
place in the next chapter. 

The principle proposed of the exception about to be 
considered is twofold ; first, that the very subsistence 
of the people depending upon agriculture, whatever 

(js) 1 Inst. 55. b. 
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general regulations tend to check it are, on that ac* 
count, to be dispensed with ; and that, if the right of 
a tenant of land, the time of the duration of whose 
estate is uncertain, to reap the produce, were to de- 
pend on the duration of his estate; and he mighty 
perhaps, after he had been at the pains, and expense, 
of the cultivation of the land, not be allowed to reap 
the produce; he might be induced to forbear the 
cultivation of it; a consequence (in its degree) de- 
trimental to the public: and secondly, that a man is to 
be protected from the effect of a hardship which he 
could not foresee, nor protect himself from, or, at least, 
not without incurring another hardship of equal or 
proportionate degree ; (or, as this principle of natural 
justice is, compendiously, expressed, '' Actus Dei ne^ 
'' min facit injuriam ;**) and that it would be a hard- 
ship of this description, that a man must, either, lose 
the fruit of his labour, or, to avoid that casualty, leave 
his land unproductive (t). 

The principle of the exception being thus ascer- 
tained, it is easy to determine first, to what persons, 
and secondly, in relation to what things, it extends. 

First : . The persons to whom this exception extends 
are, generally, as has been stated, tenants for life, and 
those the time of the duration of the estates of whom 
is, similarly, uncertain. 

Accordingly, it is indifferent whether the tenant for 
life were tenantybr the life of himself, or another {u). 

And (since their estates are, in effect, but for life, 
and equally as uncertain as those of a tenant for life, 

(0 See 1 Inst 55. b. (v) 1 Inst. 55. b. 
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formally such) this exception extends to tenants for 
years determinaMe on life^x); and, as I conceive, 
to tenants in tail after possibility of issue extinct. 

If a man, seised of land in fee, die intestate leaving a 
daughter, and his wife enceinte with a son ; and the 
daughter enter, and cultivate the land, and, before 
harvest, the son is born alive, yet is the daughter 
entitled to the emblements {y). 

The estate or interest which, in his life-time, a 
husband deceased had, in her right, in the land of his 
wife, to which she was entitled in fee, does not remain 
after his death. 

That estate or interest, also, which, in his life-time, 
he had in the land in which she had a chattel interest 
only, does not, her surviving, remain after his death : 
but the estate or interest which, in her life-time, he had 
in the land in which she had a chattel interest only, and, 
as a part of it, the emblements, whether cultivated by 
himself or not, her dying, him surviving, does remain 
after her death ; and if not disposed of by him, in his 
life-time> remains after his death. 

If^ however, a husband cultivate the land of his wife 
to which she was entitled in fee ; (and whether he 
survive her, or she him,) or in which she had a chattel 
interest only, and, her surviving, die before he has 
reaped the emblements, they remain his property, after 
his death (is). 

And, notwithstanding that there seems to have been 
a difference of opinion on the subject (a), I conceive it 
to be clear, upon principle, that, if a husband cultivate 

(x) 1 Inst. 55. b. (a) Harg. 1 Inst. 55. b. note, 

(y) 1 Inst. 55. b. 368. 

(z) 1 Inst. 55. b. 
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land to which himself and his wife are entitled o^ joint 
tenants ; and, before he have reaped the emblements^ 
die, her surviving ; he is entitled to them ; as, if she 
had been entitled in severalty, he would have been. 

By Stat. 28 H. 8. c. 11, the property of an incumbent 
qf a living, in the corn, &c. sown by him on his glebe, 
left unreaped, remains after his death. 

This exception does not extend to tenants for years ; 
for, although it may seem that, if a tenant for life, as to 
whom it is only uncertain that he shall, be allowed to 
reap the produce of his land, may possibly, be induced 
to decline the cultivation of it ; a tenant for years, whose 
estate is determinable at a time between seed-time and 
harvest, and as to whom it is certain that he shall 
not, be allowed to reap the produce of the land ; must^ 
certainly, be induced to decline the cultivation of it ; 
yet, since, on the one hand, it is competent to the 
lessor, and likely to be provided, to secure to himself 
the light to cultivate the land, during the last season ; 
' and, on the other, the lessee may protect himself from 
the consequences of his restriction in this respect, by 
compact with his lessor, the principle of this exception 
does not affect the case. 
Except in cer- If A, having cultivated his land, alienate it to BJor 
° ^*'"' life, with remainder to C, and B, before he have reaped 
the emblements, die ; the property in them, as well as 
in the land, becomes vested in C(h) ; and the rule is 
similar in the case of the land of a married woman, 
cultivated before her marriage ; her husband is not 
entitled, as, if he, himself, had cultivated the land (r), 
he would be, to the emblements. 

(h) Gilb. Law of Evidence, (c) Roirs Ab. 727. PI. 27. 
248. Hob. 132. Roll's Ab. 727. 
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If a woman^ tenant of land durante viduitate sud, 
cultivate it, and, before harvest, marry ; the tenant in 
remainder, or reversion, is entitled to the emblements ; 
for this certain consequence of her act she has, wilfully, 
solicited (d). 

So, generally, if a tenant of land whose estate is deter- 
minable by his own act, (e. g. an act inducing for- 
feiture, &C.) cultivate the land, and, before he has reaped 
the emblements, do an act determining his estate, he is 
not entitled to them {e). 

And (and it is not, practically, adverse to the prin* 
ciple of this exception, but agreeable thereto,) if a 
desseisor cultivate the land, and, whether before, or 
after, severance of the emblements, the disseisee recover 
possession, the desseisee is entitled to them ; for the 
desseisor loses them through his own fault in com- 
mitting the original wrong (/). 

Secondly. — It is evident that, according to the prin- 
ciple of this exception, it extends, only, to such things 
as, first, are necessary to the subsbtence of the people ; 
(e. g. com, &c.) or, at least, materially, useful ; se- 
condly, require, for the production of them, labour, or 
expence, or both ; thirdly, do not require, in order to 
their maturity, a more than ordinary length of time ; 
and fourthly, are not, naturally, or spontaneously, re- 
newable. 

Such things, therefore, as first, are, merely, desired 
from taste or luxury ; (e. g. melons, cucumbers, arti- 
chokes, &c. (g), none of the political sages among us 



(d) 1 Inst. 65. b. (g) See 4 Burn's EccL Law, 

(e) 1 Inst. 55. b. 254. Roll's Ab. 728. 
(/) 1 Inst. 55. b. Gilb. Law of 

Evidence, 248. Hob. 132. 

E 2 



52 OF WHAT THINGS ARE, AND 

having, yet^ challenged the public gratitude by the 
discovery that melons are necessary to the due susten- 
tation of the body politic,) or secondly, naturally, or 
spontaneously, originate ; (e, g. grass, &c. (A), and that 
too, as it is said, not even although it have been ion- 
proved, since it is impracticable to distinguish the pro- 
duce of the improvement from the rest, by the labour, 
or at the expence, of the tenant) (t) ; or thirdly, require, 
in order to their maturity, a more than ordinary (i. e. 
more than a year or so) length of time ; (e. g. trees, 
coppice-wood, asparagus, &c.) (£), for first, a tenant, 
the time of the duration of whose estate is uncertain, 
in the cultivation of such things, not necessarily incurs, 
but optionally solicits, the risque of losing the crop ; as 
much as he who, by his own act, determines his estate ; 
and secondly, it would be, if otherwise, an undue inva- 
sion of the corelative right of the succeeding owner of 
the land to the enjoyment of his estate ; and a hard- 
ship on him, to be, unnecessarily, long, precluded from 
it ; or fourthly, are naturally, or spontaneously, renew- 
able ; (e. g. fruit, asparagus, &c.) for it cannot be, rea- 
sonably, supposed that, in the origination of such 
things, the tenant contemplated, or expected, to reap 
the produce so often, in future, as it was renewed ; nor 
that, of crops indefinitely renewable, he contemplated 
the reaping of one, or any limited number of them. 

It seems to have been adjudged, and to be a received 
opinion, that this exception extends to the crop of hops 
growing at the time of the determination of the tenant's 
estate (J). 

(A) Swinb. 934, p. 7. s. 10. (J) Latham y. Atwood, Harg. 

(t) Com. Dig. Biens. G. 1. 1 last, 55. b. note, 364. 

{k) Com. Dig. Biens. G. 1. 
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The only reason assignable for this is that, although 
they be, after artificial origination, naturally renewable ; 
yet both the quantity, and quality, of each crop depend- 
ing, (as they do) so mainly, on the separate care and 
culture bestowed on it, it may be considered to be, 
substantially, created by it. 

Another case in which the question, whether the of the estate, 

m 1 11-1 ^i«i-or interest, of a 

property of a person deceased, which was vested m him husband, in the 
in his life-time, remain after his death, frequently oc- I^^^^^LIning 

• aI_ a. p t t J 1^ • • I. * f.^ after his death. 

curs ; IS that of a husband having, tn her right, an 
estate, or interest, in the property of his wife. 

The property of a married woman may be, either, 
real estate, or personal estate : her real estate may be, 
either, in fee, for life, or for a chattel estate or in- 
terest; her estate for life may be, either, ^or her own 
life, or pour autre vie ; and her personal estate may 
be, either, vested in possession, or not vested in pos- 
session, but in action. 

I shall treat, first, of the estate, or interest, of a hus- 
band, in right of his wife, remaining after his death, in 
her real estate ; and secondly, of his estate, or interest, 
in right of his wife, remaining after his death, in her 
personal estate. 

First. — It has been, already, mentioned, that the i.of his estate, 
estate, or interest, which, in his life-time, a husband herr«a/ estate, 
had, in her right, in the real estate of his wife, to 
which she was entitled in fee, does not remain after his 
death. 

From this rule it is, however, an exception that, if Mortgage in 
a wife be entitled to. real estate, even in fee, under a ^ ' 
mortgage for securing the payment of money to her ; 
her husband, surviving her, becomes absolutely entitled 



54 OF WHAT THINGS ARE, AND 

to it in fee ; and, if it be not disposed of, by him, in his 
life-time, is, after his death, assets of him (m). 

The principle of this exception is, first, the rale 
(hereafter, more largely, explained) that the chattels 
personal not vested in possession, or choses in action^ 
(as they are called) of a married woman (the money 
due on the mortgage, in this case, being such ;) become, 
on her death, her husband surviving her, his property ; 
and secondly, the principle that real estate mortgaged 
for securing the payment of money, being but a security 
for the payment of the money, is to be considered to be 
of the nature of, or appendant to, that for which it is a 
security, and to belong to him who is entitled to receive 
the money (»). 

Emblements. It Is, also, au exccptiou from this rule, that (as has 
been before stated,) the emblements cultivated by a 
husband on the land of his wife, are assets of him. 

Estate for life. The estate or interest which, in his life-time, a hus- 
band had, in her right, in the real estate of his wife, to 
which she was entitled for her own life, does not re- 
main after his death. 

As to real estate, to which the wife was entitled ^our 
autre vie. If the estate J90«r autre vie were limited to 
the lessee '' and his heirs!* the estate, or interest, 
which, in his life-time, her husband, in her right, had in 
it, does not remain after his death ; also, if it were 
limited to the lessee, '* his executors,'' &c., or gene- 
rally, the estate, or interest, which, in his life-time, her 
husband, in her right, had in it, does not, her surviving ^ 



(m) See Bosville v. Brander, Packer v. Wyndham, Pr. in Ch. 
1 P. VV. 458. Burnet v. Kinas- 412. 

ton, Pr. in Ch. 118. and cited in (n) Martin v. Mowlin, 2 Burr. 

969. 
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remain after his death : but^ if it were limited to the 
lessee, *' his executors/' &c., it becomes, on her death, 
him surviving, his absolute property ; either as special 
occupant at common law, or under the statute 29 C. 2; 
and is, if not disposed of, in his life-time, by him, after 
his death, assets of him : and, if it were limited to the 
lessee generally, it also becomes, on her death, him 
surviving, his absolute property, under the statute 
29 C. 2 : and is, if not disposed of, in his life«time, by 
him, assets of him. 

The chattels real of a married woman> whether be- chatteu real. 
longing to her at the time of her marriage, or to which 
she has become entitled since, and whether vested in 
her, or in which she has only a possible, or contingent, 
interest ; do not, either, at law, or in equity, become, 
on the death of her husband, her surviving, assets of 
him (o). 

It is, however, in general, competent to a husband to 
dispose, at his pleasure, and without valuable considera- 
tion, of the chattels real of his wife which are vested 
in her (p), and for valuable consideration, of her chattels 
real in which she has only a possible, or contingent, in- 
terest (q) 

And it is an exception from this rule, that, if a hus- 
band alienate a chattel real of his wife, on condition 
that the alienee pay a sum of money to his executors ; 
and, the condition being broken, the executors enter, 
it, notwithstanding that the wife have survived, is 
assets of him (r). 

But if a husband mortgage a chattel real of his wife, 

(o) I Inst. 351. a. (q) Duke of Chandos v. Talbou 

(p)DukeofCbaDdo8v.TaIb0t, (r) Com. Dig. BaroD and 

2 P. W. 608. Feme, E. 2. 
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and afterwards redeem it, and die, his wife surviving*, 
it is not assets of him («). 

The chattels real of a married woman, however, be- 
come on her death, her husband surviving, his absolute 
property, and are, on his death, assets of him (/). 
2. Of his estate, Secondly. — The chattels personal of a married 
her'^welk womau, vested in her in possession, whether at the 
vwted in her *™® ^^ ^^^ marriage, or at any time during it, become 
in possession. ^^ property, in possession, of her husband ; and are, if 
undisposed of at his death, and whether he survive her, 
or she him, assets of him (»)• 
In action. The chattels personal of a married woman, whether 

belonging to her at the time of her marriage, or to 
which she has become entitled since, not vested in pos^ 
session, do not, either at law, or in equity, during her 
life, become the property of her husband, until they be 
reduced into his possession ; and are not, on his death. 
Her. surviving, her surviving, assets of him (t?). 
Of whatconsti. Upou this rulc (from which there are some exceptions, 
tion into his hereafter to be noticed) a question which frequently 
EusbwdC'of the occuTs is, whcthcr the chose in action of the wife have 
ofhLi^fe*^**^"^^^» reduced into his possession during her life, or 
not. As to the acts which constitute an actual reduc- 
tion into possession, a question rarely occurs ; but the 
question, more frequently, is relatively to some supposed 
constructive reduction. 

For the recovery of choses in action to which a mar- 
ried woman was, at the time of her marriage, entitled ; 
it is, at law, necessary that she sue jointly with her 
husband (w) : but for the recovery of choses in action 

(s) 1 RolFs Ab. 344. (v) 1 Inst. 351. b. 

(t) 1 Inst. 351. (w) Garforth v. Bradley, 2 V'es. 

(tt) 1 Inst. 351. b. 675. 
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to which she, cffter her marriage^ became entitled, the 
husband may, either, sue alone, or jointly with her (a;). 

In a suit of the former kind, the recovery of judg- 
ment only, without execution, is not to be considered 
equivalent to an actual reduction into possession by the 
husband ; but, if he die before execution, the subject 
remains the property of the wife (y) ; but, in a suit of 
the latter kind, in which the husband has 9ued alofie, 
the recovery of judgment, only, is to be so considered ; 
but, in a suit of the same kind, in which he has sued 
jointly with his tvjfe, the recovery of judgment, only, is 
not to be so considered ; and, on the death of the hus- 
band, the wife surviving, the benefit of the judgment 
accedes to her {z). 

In the case Oglander v. Boston, in which a married 
woman was entitled (it does not appear whether at the 
time of her marriage she were, or afterwards became, 
so) to a residuary legacy ; and there being a question, 
between her husband and the executor of the deceased, 
as to the amount, it was referred to arbitration ; and 
the arbitrator ascertuned it to be 1500/., and awarded 
it to be paid to the husband, who, before the payment 
of it, died, leaving his wife surviving, who had preferred 
a bill against the executor, for the payment to her of 
the 1500/. ; it was adjudged that it was the absolute 
property of the husband ; the court saying, '' The 

award is a sort of judgment ; and, the arbitrator 

having awarded that the 1500/. should be paid to the 
'' husband, that has changed the property, and vested 

(x) Garforth v. Bradley, Og- (y) Bond v. Simmons, 3 Atk. 

lander v. Baston, 1 Vern. 396. 21. 

Milliard v. Ham bridge, Alleyn, (2) 1 Inst. 351. Garforth v. 

36. Blackburn ▼. Graves, 2. iJev. Bradley, 2 Ves. 675. Oglander 

107. V. Baston, 1 Vern. 396. 
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** it in the husband.'" The principle of this judgment 
was professed to be that an award b, in this respec^t, 
equivalent to a judgment : but^ if the wife were entitled 
to the legacy at the time of her marriage, an effect was 
assigned to the award exceeding that imputed to a 
judgment. 

What is the effect, in this respect, of a decree, or 
order, of a court of equity, for the payment of money, 
the property of a wife, to her husband, is now to be 
considered. 

In equity it is the practice that a l^usband (in all 
cases ; whether the chose in action of his wife were 
sudi as she was, at the time of her marriage, entitled 
to ; or such as, after her marriage, she became entitled 
to) sues for it, jointly with his wife. Why there should 
be this variance between the practice of courts of law 
and equity, in this respect, there is no apparent reason, 
unless it be, that the wife should be a party to the snit, 
not relatively to the defendant, or to the purpose of the 
recovery of the subject of the suit, but on account of 
her right to a provision out of it, when recovered, and 
to enable her the better to solicit that provision, and to 
interest herself in the measures to be taken to secure it. 
At law, in a suit by husband and vrife, the judgment is 
in conformity with the demand ; and, where the demand 
was joint, so is the judgment. In equity, in a suit by 
husband and wife for the payment of money to which 
she is entitled, the decree for the plaintiffs is, that it be 
paid into Court, provisionally, until, either, a provision 
for the wife be made, or, on examination of her, she 
consent to. relinquish her right, in that respect, or 
appear to have already duly done so. 

Under the principle of equity, that " that which has 
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** been directed to be done^ is to be considered as done,** 
the money decreed to be paid in, is to be considered as 
paid in. What is the effect, in this respect, of the 
payment of the money into Court, under this provi* 
sional, or interlocutory, decree, will, presently, be con- 
sidered. The provision having been made, the re- 
mainder of the money; or, not being claimed nor 
claimable, the whole ; is, finally, ordered to be paid to 
the husband severally. It has been seen what the 
effect of a judgmait at law, similar to this order, is ; 
namely, that it is to be considered equivalent to an 
actual reduction into possession by the husband, without 
execution, of the money adjudged to be paid to him. 
Such, under the principle *^ iequitas seqvitur legem,'* 
seconded by the other principle, that '' that which has 
'' been directed to be done, is to be considered as done ;" 
ought to be the effect of this final order (a). 

I proceed to consider what, relatively to this subject, 
is the effect of the payment of the money into Court, 
under the provisional decree. 

The provisional decree involves a determination of 
the relative rights, or interests, of the husband and wife, 
in the money decreed to be paid into Court ; namely, 
the right of the wife to a provision out of it ; and the 
right of the husband to it subject thereto ; and the 
money when paid in is, constructively, reduced into the 
possession of the husband ; subject, otdy, to the right 
of the wife to a provbion out of it ; and, if the right of 
the wife have ceased, or been satisfied, the money be- 
comes, absolutely, his ; and, if not disposed of by him, 

(a) See Bond v. Simmonsi 3 Atk. 21. Heygate v. Annesley, 
3 Bro. C. C. 36:2. 
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after his deaths notwithstanding that she survive, assets 
of him. 

Accordingly, in a case in which A, a married woman, 
was, at the time of her marriage, entitled to, with other 
things, 5500/. due to her by mortgage, and it had been 
ordered that the " deeds and securities relating to her 
fortune" should be deposited in a master's office, ** in 
order to secure some provision for the wife, in case 
** she should survive her husband ; and, likewise, for 
'' the children of the marriage, in case there should be 
*^ any ;** and, afterwards, by another order, it was or- 
dered, that so much of the 5500/. as should be neces- 
sary, should be applied in the discharge of incumbrances 
on the estate of B, the husband, '' and the residue be 
laid out in the purchase of lands which, together with 
so much of Rs estate as would make up 500/. per 
** annum, was to be settled on B for life, with remainder 
to A for life, for her jointure, remainder to the issue 
of the marriage, remainder to Rs right heirs : and, 
upon Rs making such settlement, the residue of A's 
fortune wa^ to he paid and delivered to him ;" and, 
afterwards, the 5500/. were paid into Court ; and, after- 
wards, B had died without issue, or having made a 
settlement ; leaving A surviving ; and, after the death 
of A, on a bill preferred by persons claiming under B 
for the 5500/. ; it was, on their part, insisted that, ** if 
*' the settlement had been made pursuant to the order, 
the last limitation being to the right heirs of B, would 
have carried the land to them ; and that, although 
no actual settlement had been made, yet the wife 
had had the benefit of her fortune preserved to her 
** for life, which was all she should have had in case 
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" the settlement had been made ; that^ she being 
" dead, and no children to he provided for, her 
'^ fortune ought to go over to her husband's family f 
and, on the part of the defendant, " that, by the order, 
'* B was not to have any part of her fortune until he 
'' made the settlement thereby ordered ; that this was 
** in the nature of a condition precedent, and he, not 
'' having performed his part thereof, had no title to 
" the fortune :" it was adjudged that the plaintiffs were 
entitled to it, the Court saying, '' As to the order, I 
^* think that is out of the case ; for, as the husband, 
if he had complied with the terms of that order, had 
been a purchaser of his wife's fortune, so, he not 
having complied with them, it is now as if no such 
'^ order had been made ; so, on the other hand, the 
'' wife being now dead, and no children left, the 
*' reason for this Courts interposing is at an end : 
'' and then, as to the 5500/., that being paid in during 
" the coverture, was the husband's money, and the pro- 
'' perty absolutely vested in him by law ; and, although 
'* this Court thought fit to lay its hands on it, and had 
*' power so to do, being paid into the master's hands ; 
" yet that was only in the nature of a condition, 
" until the husband should make some provision for his 
" wife : it was the husband's money, but the Court had 
" a power to detain, or keep, it from him until he made 
^* such provision ; but the wife being now dead, and 
no children to be provided for, the reason of their 
keeping the money from him is at an end ; and 
** then tequitas sequitur legem, the Court must give it 
to the husband's representatives, to whom, by law, it 
belongs" (6). 

{b) Packer v. Wyndham, Pr. in Ch. 412. 
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In the case Bond v. Simmons, 3 Atk. 21. in which 
A, a married woman^ was, at the time of her marriage, 
entitled to a legacy unpaid of 500/L ; and the person 
accountable for it had been ordered to pay it into 
Court, to the account of the husband and wife, until a 
provision had been made by him for her ; and it had, 
afterwards, been paid in accordingly ; and, afterwards, 
the husband had died without having made a provision 
for A, leaving her surviving ; it was, on a petition 
preferred by A, after the death of the husband, for 
the 500/. and the interest accrued on it since it had 
been paid into Court; adjudged, by the Master of 
the Rolls, that the principal, but not the interest, 
should be paid to A ; but, on appeal, it was adjudged 
that she was entitled to the interest as well as prin- 
cipal. 

This judgment, it is evident, agrees with the prin- 
ciple of that in Packer v. Wyndham ; for, in this case, 
the wife was living, and the 500/. and interest were 
not more than sufficient for a provision for the wife ; 
reasons enough for assigning to the wife the whole. 

The general question. How far the payment of 
money into Court under a decree, or order, is to be 
considered to be equivalent to the payment of it to the 
party, was directly adjudged in the case Hill v. At kin- 
son, 2 Meriv. 45. In that case A had, by his will, 
directed his executors {Hill and Thompson) to, " as 
'' soon as conveniently might be after his decease," 
invest 3000/. in government securities, in trust to pay to 
D (AtkiTtson) the interest for her life ; and, after her 
decease, to apply the interest to the maintenance, and 
education, of the child of which she was then enceinte; 
and to transfer the principal to such child at twenty- 

2 
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one; but, in case it should die before twenty-one, to 
pay it to E (Leake) ; A, afterwards, in 1776, died. 
There was no child of D, By a decree of the Court 
of Chancery made in two causes to which J9, C, D, 
and E, were parties, it was declared that D was 
entitled, for life, to the interest of the 3000/., and 
that E was entitled to the principal, subject to such 
interest of D, and ordered, that the principal should 
be paid into the Bank, and laid out in the name of 
the Accountant-general, in the purchase of Bank 
Annuities, in trust in the causes '' Hill v. Atkinsonr 
and '' Atkinson v. Hill f the interest to be paid to D 
for her life ; and at her decease^ that E should^ on 
attaining twenty-one, or sooner, tf occasion, be at 
liberty to apply for a transfer. According to thia 
decree^ in the year 1779, the 3000/. were paid in and 
hud out. In 1792, on the marriage of E, the stock 
purchased was settled by her on herself, and, with the 
exception of 1200/. limited to jP, on her husband for 
life, and^ after his deiath, on F. In 1794 E died. In 
1806 her husband became a bankrupt. In 1807 D 
died, whereupon the interest of the husband of E 
became vested in possession. In March, 1808 an 
order was made for the sale of so much stock as would 
be sufficient for the payment of the 1200/. to F, and 
that the residue should be carried over, by the Ac* 
countantp-general, to the account of the trusts of the 
settlement; the interest thereof to be paid to the 
assignees of the bankrupt during his life. On the 
2HrdofMayf 1808, the master made his report; in 
pursuance of which, shortly irfter, 1153/. reported 
due to F, on account of the 1200/., were paid to F, 
and the residue, amounting to 3129/. was carried 
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aver as, by the last mentioned order, directed. By 
statute 48 Geo. 3. c. 149, it was provided, '' that for 
every legacy &c. given by any will, or testamentary 
disposition, of any person who died before the 5th 
of April, 1805, out of his, or her, personal, or move- 
able, estate ; and which shall be paid, delivered, 
retained, satisfied, or discharged, after the lOth 
of October, 1808,'* the duties therein mentioned 
shall be paid. In 1816 the bankrupt died, and on an 
application by F, for the transfer of the stock, it being 
objected that a duty was, under this statute, payable 
on it, it not having been, by the eflfect of the orders 
and payment into Court under them, **paid, delivered, 
retained, satisfied, or discharged ;" it was otherwise 
adjudged ; the Court saying " * ♦ * If^ where a legacy 
** have been paid into court under a decree, and the 
*' trusts be declared accordingly, it be to be said there 
'' has been no appropriation ; that would be to deny 
'' what has never been before called in question.'' 

But money admits, as well as of appropriation by 
payment into Court under an order, appropriation by 
the mere act of the person accountable for it. Ap- 
propriation and payment are different in this, that the 
one is the immediate rendering into the possession of 
the person entitled to it, the money due; while the 
other is the separate reservation, or application, of a 
part of a subject, destined to different purposes, for the 
particular purpose to which that part was destined: 
the separate reservation of it, in his own possession, by 
the person himself responsible for it, or the transferring 
of it into the possession of some other person ; e. g. 
investing it on security for him, or them, to whom it is 
due; without its being, in either case, rendered into 
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his^ or their, possession. The case in which appro- 
priation, commonly; occurs, is that in which di£Perent 
co-relative rights, or interests, in the part to be appro- 
priated, subsist in different persons ; (e. g* a part of a 
sum of money is given to A for life, and after A's death 
to B) in which case it would be an undue application 
of it, to pay it to either person. 

In the case Hutcheson v. ffammond, 3 Bro. C. C 
128, in which A had, by her will, directed the produce 
of the sale of her real estate to be invested by B and 
C on security ; the interest to be paid to Z>, during his 
life, and, after his death, certain parts of it^ to the 
amount of 3500/., to different persons, and the residue 
toE; and, after the death of A, B and C had invested 
2695/. of the produce of the sale (6252/. 6s. 2d.) in 
the purchase of 4900/« 3/. per cents, in their own 
names, and reserved 3500/. on account of the legacies 
payable after the death of Z), and, afterwards, at the 
request of Z>, B and C had invested these 3500/. in 
the purchase of stock, and, afterwards, by letter, 
informed D that they had so done ; and, on a bill 
preferred by the legatee entitled originally, and by 
survivorship, after the death of D, to the produ(:e of 
the 3500/., and in which D joined, for a transfer of it 
to the trustees under her marriage-settlement ; it was, 
on the part of E, insisted first, that the 3500/., if it 
had been, in fact, appropriated ; was not, it not being 
competent to B and C to appropriate it without the 
consent of E, or the direction of the Court, relatively 
to E, an effectual appropriation; and secondly, that 
the investing of it, as it was invested, was not even in 
fact an appropriation; it was adjudged both that it 
was competent to B and C to make an appropriation 
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without, either, the consent of E, or the direction of 
the Court ; and that an appropriation had, in fact, heen 
made. 

The object of E, in disputing the fact, and validity, 
of the appropriation is not, in the report, stated ; but 
must have been, to entitle E to the interest accrued on 
the stock purchased, as a part of the capital of the 
residue. 

In the case Stott v. HoUingsworth, 3 Madd. 161, 
it was, in effect, adjudged that it is not competent to 
an executor to appropriate a legacy bequeathed to A 
during his life, and after his death to B, before the end 
of a year after the testator's death. In that case A 
had, by his will, bequeathed the interest of the residue 
of his personal estate to be paid to B and C, and after 
their deaths, the principal to be paid to D. Within the 
first year after the death of A, his executor had paid 
to B and C 800/. for interest accrued, within that 
time, on the residue ; and, on a bill preferred by the 
personal representative of Z>, who had died, that the 
800/. might be accounted for as a part of the capital 
of the residue of A*s personal estate, it was adjudged 
that the 800/. were to be so accounted for ; the Court 
saying, *' a pecuniary legacy is ^part of the residue 
after the payment of debts ; and the rule of adminis- 
tration gives to the pecuniary legatee no title until 
the end of the year. It would be strange that the 
residuary legatee, who takes the other part of the 
residue subject to the pecuniary legacy, should 
have a prior title. It is a legal presumption that, 
until the end of the year, the residue cannot be 
ascertained; and it seems the plainer rule to hold 
^ what is ascertained at the end of the year to be 

2 
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'' residue, shall be capital, to the interest of which the 
'' tenant for life of the residue shall be entitled (<?)." 

This judgment is erroneous; and the error arose 
through the Court's not perceiving that the '' rule of 
** administration" referred to is one of authority, and 
not of obligation; one which authorises the ex- 
ecutor to defer the payment of a legacy, but does not 
oblige him to do so ; one admitted for the convenience 
of the executor, and not the circumscription of the 
legatee, whose legacy does indeed, on the contrary, in 
legal theory, vest in possession from the time of the 
testator's death. A demurrer, too, to a bill preferred 
by a legatee within the year, would be over-ruled, how- 
ever the PlaintiflTs precipitancy might have the effect of 
precluding him from the payment of his costs. The ar- 
gument of presumption is answered by the maxim 
'' Stabit priSBSumptio donee probetur in contrarium ;" 
and, in this case, the residue not, only, could be ** ascer- 
*' tained," but, actually, was so. 

This judgment is also at variance with the spirit of 
that in Hutcheson v. Hammond; and has been by the 
effect of the judgments in the cases Anger stein v. 
Martin, 1 Turn. 232, and Hewitt v. Morris, 1 Turn. 
241, (on the former of which it was, in effect, adjudged 
that it is, not only competent to an executor to appro- 
priate a legacy bequeathed to A during his life* and, 
after his death, to B, before the end of a year after the 
testator's death ; but, also, that the interest, whenever 
payable, is payable to A,) overruled. 

This enquiry into the nature, and validity, of appro- 
priation has only, of course, been made for the purpose 

(c) See also Taylor v. Hibbert, 1 J. and W. 308. 

F 2 
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of the question as to the effect of an appropriation, by 
the act of the person accountable for it, of money in 
which a wife has an interest; whether it be a con- 
structive reduction of it into the possession of her 
husband or not ; and I conceive it not to be absolutely 
such, but only of equal efiect, in this respect, with the 
payment of it into Court under the provisional decree 
before-mentioned {d). 

The payment of money due to a married woman, or 
delivery of other chases in action to which she was 
entitled, to an agent of her husband, on her account, 
is to be considered to be equivalent to payment, or 
delivery, to himself (e). 
An exception. From this rulc that the chattels personal of a married 
woman not vested in possession do not, during her life, 
become the property of her husband imtil they be 
reduced into his possession, and are not, on his death, 
. her surviving, assets of him ; it is an exception that if, 
before marriage, the husband have made a settlement 
on his wife, in consideration of her fortune, or of 
such part of it as includes her choses in action ; they, 
whether belonging to her at the time of her marriage, 
or such as she have become entitled to since, reduced 
into his possession or not; or he survive her, or she 
him, become, in equity, his absolute property {f). 

And it is indifferent whether the property settled by 
the husband be equivalent to her fortune, or such part 
of it, or not (jg). 

{d) See Blount v. Bestland, Ch. 63. Adamg v. Cole, Ca. 

5 Ves. 515. Nanney v. Martin, temp. Talb. 168. Garforth v. 

1 C. C. 27. 2 Freem, 72. Bradley, 2 Ves. 675. 

(e) Roll's Abr. 342. Moore, {g) Lanoy v. Duke of Athol, 

452. 2 Atk. 447. 

(/) Cleland v. Cleland, Pr. in 
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But a settlement made by the husband, of himself, 
without the concurrence of his wife (h) ; or (which, is, 
in effect, the same case ; she being then incapable of 
contracting) made between the husband and wife after 
marriage (t), has not this effect. 

It seems to have been, once, a received opinion that 
a settlement made by a husband on his wife before 
marriage, either, generally, (without any consideration 
expressed) or even expressly in consideration of some 
part of her fortune not including her choses in action ; 
the property settled being equivalent to her whole 
fortune, had the same effect (Jc) ; but this opinion has, 
by the effect of different judgments to the contrary, 
been overruled (/). 

The chattels personal of a married woman, not vested ^^ ?» ^^^i 

* ^ or interest, m 

in possession, become, however, on her death, him jar-hercA<Mf*inac- 

, , , , , tion, him aur- 

viving, his property ; and are, if not disposed of, in his vivmg. 
life-time^ by him, after his death, assets of him (m). 

And he is not compellable to allow a provision out of 
them for her children (n). 

A subject in which a husband has a relative property Paraphernalia, 
only, is certain Paraphernulia (as they are called) of 
his wife. Her paraphernalia are described to be 
" her bed, necessary apparel, and personal ornaments, 



(A) Adams ▼. Cole. Laooy 
V. Duke of Athol. 

(t) Adams v. Cole. 

(A) Blois V. Hereford, 2 Vem. 
501. Lanoy v. Duke of Athol. 

(/) Garforth v. Bradley, 2 Ves. 
676. Salwey v. Salwey, Amb. 
692. Druce v. Dennison, 6 Ves. 
385. Mitfoid V. Mitford, 9 Ves. 
87. Carr v. Taylor, 10 Ves. 579. 
If a husband dispose, for valuable 



consideration, of a chose in action 
of his wife, it avoids her right by 
survivorship. Lord Caiteret v. 
Paschal, 3 P. W. 197. Garforth 
V. Bradley. 2 Ves. 675. 

{m) 2 Roll's Rep. 134. Squib 
V. Wynn, 1 P. W. 378. Cart v. 
Rees, cited in Squib v. Wynn. 

(n) Scriven v. Tapley, Aoib. 
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" or such of them as are suitable to the rank of her 
" husband" (o). 
Of two kind* : From this description it appears that paraphernalia 

necessary and ^ ^ * * * •* -* 

ornamental, are distinguishable as necessary or ornamental. 

Of the nature Such parts of her paraphernalia as are necessary to 

of a husband's . . 

property in the widow^ are, in no case, assets of her husband (p). 

them, and in -^ . ^ - it i 

what case they Such parts of her paraphernalia as are ornamental 
him. merely, are so far the property of her husband, as that 

it is competent to him, in his life-time, to dispose of 
them (jq) \ but not by will after his death (r) ; and that if 
they have, at his death, not been disposed of by him, 
they are, if necessary, assets of him, specially for the 
payment of his debts, and funeral and representatory 
expenses (s) : but if both they have not, at the death 
of the husband, been disposed of by him, nor are ne- 
cessary for the payment of his debts, they become, on 
his death, the absolute property. of the widow. 
Of what things Haviug, generally, described the nature of para- 

arC} and ^vnac ««»• ^b* «•« 

things are not, phemalia, and of the property of a husband m them ; 
I proceed to explain what things are, and what things 
are not, paraphernalia. 

The personal ornaments of a married woman may be 
either, first, the absolute property of the husband ; or 
secondly, the separate property of the wife ; or, thirdly, 
paraphernalia of the wife, in which her husband has 



(o) Com. Dig. Baron and 
Feme, F. 3. I R. Ab. 911. Swinb. 
Part b. 8. 5. 

(p) Noy's maxims, c. 49. 2. 
R. Ab. 911. 

{q) Graham ▼. Londonderry, 
3 Atk. 393. Seymour v. Tresilian, 
3 Atk. 358. 

(r) Seymour ▼. Tresilian. 
Northey v. Northey, 2 Atk. 79. 



Marshall v. Blew, 2 Atk. 217. 
Tipping V. Tipping, 1 P. W. 729. 
Lord Townshend v. Wyndham, 
2 Ves. 7. 

(s) Snelson v. Corbet, 3 AtL 
369. Ridout v. Earl Plymouth, 
2 Atk. 104. Tipping ▼. Tipping. 
Willson V. Pack, Pr.in Ch.295. 
Tynt V. Tynt. 2 P. W. 542. 
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the property, or interest, above described, and she the 
property in them subject thereto. 

Relatively to this, it has been adjudged that personal 
ornaments which, although, ordinarily, kept by the 
husband in his own possession, the wife has been ac- 
customed, occasionally, (e. g. when drest for the pur* 
pose of attending public places, &c.) to wear ; are to be 
considered to be, not the absolute property of the husband, 
but paraphernalia of the wife (0 ; and that such per- 
sonal ornaments as may, after the marriage, have been 
given to a wife, by another than her husband, or even by 
her husband, generally; are, in equity, to be considered, 
to have been given to her for her separate use ; and 
the husband to have no property nor interest in them (u)* 

Personal ornaments purchased by a wife, out of 
her pin-money settled on her before marriage, or 
after marriage in pursuance of a contract entered 
into before, are, in equity, to be considered to 
be, not paraphernalia in which her husband has a 
property or interest, but the separate property of the 
wife ; but it is otherwise of personal ornaments pur- 
chased by a wife out of her pin-money settled on her 
after marriage, and not in pursuance of a contract en- 
tered into before (t?). 

There is a difierence to be attended to het^ieen jewels, 
trinkets, S^c. not personal ornaments, and personal 
ornaments : for, as to things of the former kind, whether 
the property of the wife at the time of the marriage, 
or acquired by her since; they are not paraphernalia 
of the wife, and, unless given to her for her separate 
use, become the absolute property of the husband («;)• 

(0 Graham v. Loiidonderry, (v) Willson v. Pack, Pr. in 
Northey v. Northey, 2 Atk. 79. Ch. 295. 
(tt) Graham V. Londonderry. («;) Ridoutv. Earl Plymouth, 
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In the case Ojffley v. Qjffley, Pr. in Ch. 26, in which 
indeed, the Court adjudged to a widow " her jewels 
'' and chamher plate :" (not personal ornaments) they 
were adjudged to her not as paraphernalia, but be- 
cause they had been purchased *' with her own pin- 
" money" (x). 

In the general description above given of a wife's 
paraphernalia, those of the ornamental kind were de- 
scribed to be her personal ornaments, or such qf them 
as are suitable to the rank of her husband (y). Lord 
Hardwicke is, however, reported to have, while ad- 
judging ornamental paraphernalia of the value of 
3000/. to a lady, remarked that the value was, in any 
case, a thing indifferent («). 
An exception. From the rulc that, if the wife's paraphernalia bave 
neither, at the death of the husband, been disposed of 
by him, nor are necessary for the payment of his debts, 
they become, on his death, her absolute property ; it is 
an exception that the wife has duly relinquished her in- 
terest in them. 

Thus, in a case in which A had, previously to his 
marriage with B, contracted to settle real estate on her, 
" which was to be in lieu of dower, and all demands 
" out of his personal estate ;" and which provision B 
thereby accepted, it was adjudged that she was barred 
from claiming her paraphernalia (a). 

Of the rent ac- Another subject, as to the property of a tenant for 

criied due from 

2 Atk. 104. Burton v. Pierpoint, (z) Northey v. Northey, 2 Atk. 

2 P. W. 80. 79. 

(x) See also Herbert v. Her- (a) Cholmly v. Cholmly, 2 

bert, Pr. in Ch. 44. Vem. 82. See also Read v. 

(y) See 2 Leon. 166. Moore, Snell, 2 Atk. 642. 
213. Cro. Car. 343. Jon. 332. 
R. Ab.911. 11 Vin. Ab. 179. 
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life in which a question had, in consequence of the tenant for life, 

Detween tlie Iw ^ 

limited nature of his estate, formerly occurred, is /A^ day of payment 
rent accrued due from a tenant of kirn between the of the t^nam 
last day qf payment and the death of the tenant for ing b^^^^e 
l^e happening before the next day qf payment. °^^ 

At common law, (before the statute 11 Geo. 2. c. 19. AtcommonUw. 
s. 15.) it was the rule that if, between the last day of 
payment and the next ensuing, a tenant for life died ; 
the rent accrued due, from a tenant of him, after the 
last day of payment, was not recoverable by his repre- 
sentative, nor yet indeed, by the tenant in remainder or 
reversion. The reason assigned for which was first, 
that '' rent** is, in its nature, and as the term itself 
imports, a return of something (namely, the profits de- 
rived from the subject let) received; and that, conse- 
quently, the rent reserved to be paid on a given day is 
only payable out of the profits received to that day, 
and when the day has arrived, and not before; and 
that, therefore, the whole rent, due to that day, is not 
payable; and secondly, that, since rent was not, relatively 
to time, apportionable ; no part of it was payable ; or 
(as it has been more copiously stated,) ** because rent 
'^ reserved is to be paid out qf the profits of the land, 
** and is not due until the profits (to the time of pay-- 
*' ment) are taken by the lessee, for these words 
'' ' reddendo inde/ or, ' reservando inde,* are as much 
'' as to say, that the lessee shall pay so much qf the 
** rents and prqfits at such days, to the lessor, for 
'' ' reddere inde" nihil aliud est quam acceptum re- 
" stituere : seu reddere est quasi retro dare : and 
*' redditus dicitur a reddendo quia retro it, sc : to 
'' the lessor, donor, &c. ; sicut proventus a proveni- 
'^ endo, and obventus ab obveniendo : and that is the 
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'* reason that the rent so reserred is not due, or pay- 
'' able, before the day qf payment incurred : because 
'' it is to be rendered, and restored, out of the issuei, 
and profits, (accrued to the time qf payment) 
and that is the reason that, if the land is evicted, no 
rent shall be paid ; for there never shall be an ap- 
portionment in respect of part of the time, as there 
shall be upon an eviction of part of the land; and, 
therefore, if tenant for life make a lease for years, 
rendering rent at the feast of Easter, and the lessee 
occupies for three quarters of the year, and in the 
last quarter, before the feast qf Easter, the tenant 
for life dies, here shall be no apportionment of rent 
for three quarters of the year ; because no rent was 
due until the feast qf Easter, and no apportionment 
shall be in respect of time; but, in the same case, 
\fpart (f the land had been evicted before the feast 
" of Easter, and the feast of Easter incurred in the 
life of the lessor, there shall be an apportionment of 
the rent ; but not in respect of the time, which well 
continued, but in respect that part of the land is 
evicted" (b). 
And no relief was obtainable in equity (c). 
And by statute gut; jjow, by Statute 11 Geo. 2. c. 19. s. 15, it is 

U G. 9. c 19. ^ ' •' ^ ' 

8. 16. provided that '' where any tenant for Ijfe shall happen 

'' to die before, or on, the day on which any rent was 
'' reserved, or made payable, upon any demise, &c. 
'' which determined on the death qf such tenant for 
** life ; his executors, &c. may recover from the under- 
** tenant, if such tenant for life die on the day on which 

(6) William Clun's case, 10 W. 392. Hay v. Palmer, 2 P. 
Rep. 128. W. 502. 

(c) Jenner v. Morgan, 1 P. 
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the same was made payable, the whole ; or, if before 
such day^ then a proportion of such rent, according 
'' to the time such tenant for life lived of the last year, 
or quarter of a year, or other time in which the rent 
was growing due.** 
If a tenant for his life with power to make leases for a of the con- 

^ f P . ^ Niii* 1. itructionof this 

term^ (e. g. for twenty-one years) make a lease for such statute. 
a term, not in pursuance of his power, and die before 
the expiration of the term, between the last day of pay- 
ment of the rent and the next, whereby the lease has 
become determined, as well as it would if the tenant 
for life had had no such power ; the rent accrued due 
between the last day of payment of the rent, and the 
death of the tenant for life, is, under this statute, re- 
coverable by his personal representative, and is assets 
of the tenant for life {d). 

And, according to an equitable construction of this 
statute^ the rule is the same, in the cases, althpugh not 
literally included in it's provisions, of first, a landlord 
tenant in tail having nmde a lease not in conformity 
with the provisions of 32 H. 8. c. 28. (e) ; secondly^ 
tenant in tail after possibility of issue extinct ; or 
thirdly, tenant /or years determinable on his life {/). 

In Wykham v. Wykham, 3 Taunton, 331. Sir J. 
Mansfield enquired *^ whether it had, ever, been deter- 
** mined that the executor of a tenant pour autre vie 

is entitled to recover a portion of the rent from the 

last quarter-day, under the statute." Jhis is to be 
considered to be ** casus omissus** 

{d) Ex parte Smyth 1 Swan- in Vernon v. Vernon, 2 Bro. C. 

ston, 337. Clarkson v. Scarbo- C. 662. and also 8 Ves. 311. 

rough, cited in ex parte Smyth, Paget v. Gee, Amb. 198. 
354. (/) Paget v. Gee. See also 

(e) Whitfield v. Pindar, cited Vernon v. Vernon. 
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Even, without the statute, if the tenant have actually 
paid the rent, either to the tenant in remainder, or re- 
version, or the personal representative of the deceased, 
the personal representative is entitled to it, and it is 
assets of the deceased (g). 

The case of a composition Jhr tithes in kind, between 
an incumbent and occupier, is not within the provisions 
of the statute (A), although that of a lease of tithes to 
a third person is (t). 

If, however, the occupier, after the death of the 
incumbent, have actually paid the composition, either 
to the successor, or the personal representative of the 
deceased incumbent; the personal representative is 
entitled to it, and it is assets of the deceased (j). 

And the share of the deceased incumbent of such a 
composition, or rent, is according to the time during 
which he lived, and not according to the quantity of 
titheable matters produced during that time (£)• 

Of rent re- Another subject, bearing some analogy to this, is rent 
lessor " and his rescrvcd to the Icssor '' and his heirs" on a lease by a 

" heirs," on a i i i 

lease by a te- tenant for ycars, or other chattel estate, or to the 
&c., or to the Icssor, '' his cxecutoTs" &c. on a lease by a tenant in 

lessor, " his ex- ^ 
" ecutors," &c., fee. 

on a leAse hv a 

tenant in fee. If a tcuaut for ycars, or other chattel estate, make 
a lease reserving rent to him '' and his heirs ;** and 
die during the lease, the rent becomes determined ; for 
first, the heirs, to whom it is expressly reserved, cannot 
inherit it, it being of the nature of a chattel, and not 

(g) Paget V. Gee. Vemon v. (J) Aynsley ▼. Wordsworth. 

VeraoD. Hawkins v. Kelly, 8 Ves. 308. 

(A) Aynsley v. Wordsworth, (k) Aynsley v. Wordsworth. 

2 V. and B. 331. But see WiUiams v. PoweU, 10 

(t) Aynsley v. Wordsworth. East 269. 
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inheritable : and secondly, neither can the personal re- 
presentative of the lessor ; (who might, otherwise, claim 
it,) it being reserved to his heirs, do so (/). 

From this rule it is an exception that, if the rent {m\ 
or a power to distrain for it (i»), have been reserved to 
the lessor and his heirs, '' during the term (p),** the 
personal representative of the lessor is entitled to , 
receive it : the reason assigned for which is, that the 
continuance of the rent, which is expressly stipulated to 
continue '^ during the term," cannot be effected, unless 
the personal representative be enabled to receive it. 

On the other hand, if a tenant m fee make a lease, 
reserving rent to him, " hie executors!" &c., and die 
during the lease, the rent becomes determined ; for first, 
the executors, to whom it is expressly reserved, cannot 
claim it, it being incident to the reversion ; and se- 
condly, neither can the heirs, (who, otherwise, might 
claim it,) it being reserved to the executors, do so {p). 

But, as in the other case, if the rent (9), or a power 
to distrain for it (r), have been reserved to the lessor 
and his executors, &c., " during the term f* the heir of 
the lessor is entitled to the rent. 

Other subiects, as to the property of a person de- of arrem of 

^^ , . . . annuities, divi- 

ceased in which remaining at his death, a question, dends, &c the 

, annuitant, &c. 

frequently, occurs, are annuities, dividends on thedyin^ between 

ji»i_- vi» thetuneaof 

public stocks, &c., payable to the deceased tor his life, payment. 



(0 Sacheverel v. Frogate, (p) 1 Inst. 47. a. 2 Roll's Ab. 

Veatris, 161. 2 Saund. 367. 450. 

Lord Raym. 213. 2 Lev. 13. {q) Sacheverel v. Frogate, 

(m) Sacheverel v. Frogate. Ventr. 161. 2 Saund. 367. Lord 

(n) Darrell v. Wilson, Cro. Raym. 213. 3 Lev. 13. 

Eliz. 644. (r) Darrell v. Wilson. 

(0) Darrell v. Wilson. 
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If the interest of money secured by mortgage, band, 
&c. be payable to one for the life, either, of himself, or 
another ; and the mortgagee, &c. for life die between 
the times at which the interest is payable, the amount 
accrued between the last time of payment and the 
death of the mortgagee, &c. for life, is payable to his 
personal representative, and is assets of him (s). 

But, if an annuity be payable at certain times, for 
the life of the annuitant, and the annuitant die between 
the times of payment, the amount of the annuity ac- 
crued between the last time of payment and the death 
of the annuitant is not payable to his personal repre- 
sentative, nor is assets of him {t). 

And the rule is the same as to dividends of stock 
payable to one for life (u). 

And it is indifferent that the stock has been substi- 
tuted for a security, the interest, &c. on which accrued 
between the last time of payment and the deceased^s 
death would have been payable to the representative of 
the deceased ; (e. g. a mortgage,) either with the con- 
sent of the parties (t?), or even under an order of 
Court (tr), or that, on the substitution, the dividends of 
the stock were expressly provided '^ to go and be pay- 
'' able," as the interest, &c. on the original security 
was (x). 

In the case Webb v. Lady Shqftesbury, 11 Ves. 

(s) Edwards v. Countess of (u) Pearly ▼. Smith. Wilson 

Warwick, 2 P. W. 171. Wilson v. Harman. 

V. Harnian, Amb. 279. 2 Ves. (v) Rashleigb y. Master, 3 

672. Banner v. Lowe, 13 Ves. Bro. C. C. 99. 

135. (w) Pearly v. Smith, 3 Atk. 

(t) Pearly v. Smith, 3 Atk. 260. Bat see Webb v. Lady 

260. Wilson v. Harman, Amb. Shaftesbury, 11 Ves. 361. 

279. 2 Ves. 672. (x) Sherrard ▼. Sherrard, 3 

Atk. 502. Wilson ▼. Harman. 
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361, however, in which an annuity payable quarterly 
was, by an order of the Court of Chancery, directed to 
be paid half yearly ; and the annuitant died between 
the quarter-day next before the end of the half year and 
the end of the half year ; her representative was ad- 
judged to be entitled to the amount of the annuity 
accrued due to the last quarter-day. 

The principle of this difference between the interest 
on a mortgage, &c. and the arrears of an annuity, &c. 
is, that the interest of a mortgage, &c. is supposed to 
accrue on account of delay of payment of the principal, 
and, therefore, each successive period of delay to induce 
its proportionate accruer of interest ; but as, in the case 
of an annuity no principal is ever due, so there can be 
no delay of payment of it, but only of the periodical 
payment ; and that is only due, in one united sum, at 
the times appointed (y). 

But from this rule, that the arrears of an annuity, 
dividends of stock, &c. payable to one for life, accrued 
between the last time of payment and the death of the 
annuitant, &c. dying between the times of payment, are 
not payable to his personal representative ; it is an ex- 
ception that, if an annuity be payable, at certain times, 
for the maintenance of a chQd (»), or of &Jeme caver te 
living separate from her husband (a), and the annuitant 
die between the times of payment, the amount of the 
annuity accrued between the last time of payment and 
the death of the annuitant, is recoverable by the an- 
nuitant's personal representative. 

(V) Pearly v. Smith, 3 Atk. 501. Reynish v. Martin, 3 Atk. 
260. Wilson v. Harman. 336. 

(z) Hay V. Palmer, 2 P. W. (a) Howel v. Hanforth, 2 Bl. 

Rep. 1016. 
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But, since the principle of this exception is, that the 
means of maintenance are necessary from day to day ; 
if an annuity be given to one for maintenance, main- 
tained by other means, (e. g. to 9, feme conerte living 
with, and maintained by, her husband (&),) or prospec- 
tively, or in anticipation (c), and the annuitant die 
between the times of payment, the amount of the 
annuity accrued between the last time of payment 
and the death of the annuitant is not recoverable by the 
annuitant's personal representative. 

Of estate con- If a pcrsou, for Valuable consideration, cantracf to 
^ed, &c settle a specific estate of his (e. g. his estate White* 
to MtSrr^- ocre,) on another person ; (e. g. his wife and children,) 
^^Z t he becomes a trustee of the estate for the person on 
par^**"* whom, or for whose benefit, he has contracted to settle 
it ; and it is not assets of him after his death. 

Thus, in a case in which A had, previously to his 
marriage with B, contracted to settle 10,000/. on B 
and the issue of the marriage, as in the contract men- 
tioned ; and to ^' three years from the solemnization of 
the marriage, set apart, and appropriate, one-third 
part of the clear yearly rents" of certain real estate be- 
longing to him, for the raising of the 10,000/. ; and had, 
afterwards, conveyed the estate to trustees for the pay- 
ment of his debts ; and, the 10,000/. being unpaid, on 
a bill preferred by the trustees of the marriage-settle- 
ment, for an account of the rents and profits, it was, on 
the part of the defendants, insisted that the trustees of 
the marriage-settlement were but creditors of A, and 
that the covenant to appropriate the rents was but a 

(b) AndersoDv. Dwyer, ISch. (c) Howel v. Hanforth. 
and L. 301. 
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personal covenant ; it was decreed that the contract of 
A imparted to the trustees of the marriage-settlement a 
lien on the estate {d). 

The principle of this rule is that^ so extensive in ittf 
application^ that *' that which has been contracted to 
** be done, is, in equity, to be considered as done.'' 

And it is. indifferent that the contract was to settle the 
estate on the request of a trustee, by whom the request 
was never made* In the case Edwards v. Freeman, 
the contract was, in a marriage-settlement, to settle 
" within six months after the request"* of the intended 
wife's father, by whom no request had ever been made ; 
but the Court considered this to be a thing indifferent ; 
because '' although this settlement be only to be made 
upon request, and none has been made; yet this 
cannot prejudice the party to whom the portion is 
due, for the covenantee is only a trustee ; and the 
neglect of such shall not prejudice the cestui que 
" trust ; which is here the stronger, forasmuch as the 
'' cestui que trust was an infant." 
It is a frequent contract, on marriage, that the bus- 2. of a contract 

to BGttlG G8t&t6 

band, or some relative of the husband or wife, contracts beiongingtothe 
to settle, not, as in the case just now stated, some party, (not spe- 
specific estate of which the contracting party is in pos- certdn" vine* 
session, but either estate belonging to him to a certain S^e concraSng 
value, (e. g. to the value of 1000/.) or (not that estate, Ltote, to3e, 
but) generally, an estate to a certain value. On such but"^*n^Siy, 
a contract, the contracting party becomes a trustee of ^^tSf^il^. * 



a 
it 



(d) Legard v. Hodges, 3 Bro. Finch v. Earl Wincbelsea, 1 P. 

C. C. 531. See also Bosvil v. W. 277. Girling v. Lee, 1 Vern. 

Brander, 1 P. W. 458. Flight 63. Fremoult v. Dedire, 1 P. W. 

▼. Cook, 2Ves. 619. Parks v. 429. Edwards v. Freeman, ^ 

Wilson, 10 Mod. 515. Moore- P. W. 435. Hodsden v. Lloyd, 

CToft V. Dowding, 2 P, W. 314. 2 Bro. C. C. 534. 
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SO mueh of any estate which he may have at the time of 
the contract^ as is to that amount, for the person on 
whom, or for whose benefit, he has contracted to settle 
it ; and it is not assets of him after his death. 

Thus, in a case in which A^ (Henry Breary) haring 
lands, had, previously to the marriage of his daughter 
with B, contracted to settle lands of the annual yalue 
of 150/. on B and the issue of the marriage ; and had 
died without having performed the contract, and afler 
his death, his real estate had descended on By as his 
heir-at-law; who had, thereupon, entered thereon ; and 
settled it on his second wife and the issue of the mar- 
riage; and on a bill preferred by persons claiming 
under the contract, that lands to the annual value of 
150/. might be settled according to the contract, it was, 
on the part of the widow of B, insisted ^* first, that 
^' no Umdsy in particular , being mentioned in the or- 
*' ticleSy but to settle lands of the annual value of 150/., 
Henry, after such covenant, might sell, or devise, af 
his pleasure, the lands whereof he was then seised, 
notwithstanding the articles ; there being no lien upon 
^' those lands, but only a covenant to settle lands of 
'' that value ; secondly, that no lands in particular are 
'' bound, or mentioned in the articles ; and Henry 
Breary, not having performed his covenant, the 
plaintiff*s remedy must be a satisfaction out of his 
assets, and that only his personal assets were liable, 
^ and not his real assets, or what descended from him 
'' to his son ; because the covenant was only for him, 
'^ ^ his executors, and administrators ;' and not for him 
^ and his heirs ;' and thirdly, that the widow was a 
purchaser without notice, and could not be affected 
by the articles f' the Court adjudged ** that, although 
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''no lands were mentioned in the articles^ yet the 
'' covenant should be a lien on the lands whereof Henry 
'' Breary was then sdsed" (e). 

The case about to be mentioned is not, in one re- 
specty pertinent to the subject under consideration ; 
since, the contract in it was not a contract to settle 
estate ihe property of the contracting party ; but 
that of which he had a power to dispose ; but, in otlier 
respects, namely, that it contributes to shew the eflfect 
of a contract to settle estate to a certain proposed value, 
it is. 

In the case Coventry v. Coventry, 2 P. W. 222, 
m which A, tenant for life of real estate, with a power 
to charge the estate with the payment of a jointure of 
500/. a year for any wife whom he might marry ; had, 
previously to his marriage with B, contracted to, under 
the power or otherwise, settle lands of the annual 
value of 500/. on £, for her jointure ; and had, after 
the marriage, directed a deed to be prepared for the 
purpose, which had been, accordingly, done ; but re- 
mained, at his death, unexecuted ; and on a bill pre-^ 
ferred by B, after the death of A, for the performance 
of the contract ; it was, on the part of the tenant in 
remainder, insisted that, the contract being that A 
would, under the power or otherwise, settle the lands ; 
it created no lien on the lands subject to the power ; 
and, if A had purchased lands of the annual value of 
500L, and settled them ; it would have been a perform- 
ance of the covenant ; it was adjudged that the contract 
created a lien on the estate subject to the power C/"). 

(c) Roundel! v. Breary, 2 Vern. (/) In the case Whitchurch v. 
482. See also Girling v. Lee, 1 Baynton^ 2 Vern. 274, in which 
Vern. 63. A had, previously to his marriage 

o 2 
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3. Of a^contract And, cvcD, if the Contracting party had, at the time 
to a certain of thc contract, no cstatc ; if he, subsequently pur- 

value, thc con- ^ ^ w * 

tracting party ckose auY, in performance of the contract, (although he 

having none. \ r 

do not, himself, hecome, on the purchase, a trustee for 
the person on whom, or for whose benefit, he contracted 
to settle estate ; yet) hb heir-at4aw, after his death, 
becomes a trustee of it, for that person ; and it is not 
assets of him after his death {g). 

Whether the estate were purchased in performance 
of the previous contract or not, depends on the intention 
of the contracting party (Ji). 

And, here, the distinction between satisfaction and 
performance is to be attended to. Satisfaction heing 
the rendering of something else than the thing itsejf 
due : performance the rendering of the thing itself 
due* 

If a person, under a contract to settle estate to a cer- 
tain proposed value, having none at the time, or, (which 
is, in e£fect, the same thing) none such as he has con- 
tracted to settle; subsequentiy purchase any ^ the 
same nature as that which he contracted to settle ; he 
is to he considered to have purchased it, in perform- 
once qf the contract. 

Thus, in a case in which A, not having any real es- 



with B, contracted to settle 1 500/. 
a year on the issue male of the 
marriage, and, afterwards, in per* 
formance of the contract, settled 
real estate in reversion ; which 
was, at the time, of the value of 
1500Z. a year; but, af^rwards, 
became less productive ; and, 
after the death of il, a bill had 
been preferred by his only son, 
that the deficiency might be sup- 
plied out of the assets of il ; it 
was adjudged that, by the settle- 



ment, the contract had been fully 
performed ; the Court saying, 
*' there is no covenant that the 
" estate shall continue of the 
" value in the articles, nor that 
'* it should be of that value in 
" present possession^ 

{g) Deacon v. Smith, 3 Atk. 
323. Lechmere v. Lord Carlisle, 
3P. W. 211. 

(Ji) Deacon v. Smith. Lech- 
mere v. Lord Carlisle, 3 P. W. 
2iJ. 
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tate, had^ previously to his marriage with B, contracted 
to purchase lands to the annual value of 200/.^ and settle 
them on himself, and bis wife, and the issue of the mar- 
riage, as, in the contract, mentioned ; and had, after 
the marriage, purchased lands to the annual value of 
200/. ; but, without settling them, left them to descend 
to his eldest son ; who had preferred a bill that estate 
to the annual value of 200/. might be purchased with 
^'s personal estate, and settled according to the con- 
tract ; it was adjudged that the estate purchased was 
to be considered to have been purchased in performance 
of the contract (t). 

Also in a case in which A (Lord Leckmere) had, 
previously to his marriage with B, contracted to, within 
a year after the marriage, apply 6000/., the portion of 
By and 24,000/. of his own ** in the purchase of free- 
" hold lands and tenements in fee simple, in possession, 
'' in the south parts of Great Britain, with the consent 
'^ of C and D ; to be settled in trust for himself and 
B, and the issue of the marriage, as in the contract 
mentioned, with remainder to himself in fee ; and had, 
after the marriage, purchased, at different times, dif- 
ferent estates; some in fee simple in possession, for 
490/. ; some for life, and some in fee, in reversion, ex- 
pectant on lives ; and contracted for the purchase of 
some other, in fee simple, in possession, for 7100/. ; 
but all without the consent of C and D, and died without 
issue ; and on a bill preferred by the heir-at-law of A, 
that the 30,000/. might be applied in the purchase of 
real estate, according to the contract ; and, on the part 
of the defendants, it was insisted that the estates pur- 

(0 Wilcox V. Wilcox, 2 Vera. 558. 
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chased were to be considered to have been purchased 
in performance of the contract ; and to be a part of the 
estate contracted to be settled ; it was adjudged that 
the estates purchased were not to be so considered, the 
Court (M. R.) saying, '' First, It is plain the core* 
'' nant does not relate to lands whidi were his lord- 
ship's at the time of entering into the articles ; the 
words being future, ▼i2« that he would purchase lands ; 
secondly, the purchase of the leasdiold estates for 
lives, or reversions expectant on estates for lives, are 
nothing to the purpose ; since the lands to be bon^t 
are, expressly, mentioned to be lands of inheritance, 
and in fee simple ; whereas these could not answer 
the intent of the articles. Indeed, what ought to 
govern, in all these cases of implied satis&ction, is 
the intention of the parties. Now, in the principal 
case, the intention of the party does not, plainly, ap- 
pear that hb estate, which he permitted to descend, 
'' and which did $iot amount to the value of what he 
" articled to purchase, should be for or towards a 
''. satis&ction : consequently this would be to disinherit 
" an heir, by ah implication not necessary, contrary to 
" the known maxim of law. * * * ♦ In the 
'' present case, the Lord Lechmere has not penmtted 
** lands to descend to his heir to the value of what he 
articled to purchase ; and lands, of less value shall 
never be looked upon as an equivalent. The lands 
to be purchased, according to the covenant, are to be 
to the amount of 30,000/. ; and, as the lands pur- 
** chased before the marriage, together with the lease- 
" hold, and reversions, purchased afterwards, are not to 
" be taken as part of the land to be bought and settled ; 
" so the rest of the purchases which he made are of 
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very inconsiderable value ; and it cannot be pre- 
sumed his* lordship intended they should be so con- 
^' strued/' But, after wards, on an appeal by the De- 
fendant to L. C. ; it was adjudged that the lands in 
fee simple in possession were to be considered to have 
been purchased towards the performance of the con- 
tract ; the Court saying, " This case turns, entirely, 
upon Lord Lechmere's intent at the time of these 
purchases made. Those made before the covenant 
can never have been designed to go in performance 
of the subsequent covenant ; his intent being clear 
that the whole sum of 30,000/. should be laid out 

^* from the time of the covenant. Then there are terms 

• 

'' with covenants to purchase the fee : but terms are 

'^ not descendible to the heir and so no satisfaction. 
The like of reversions, especially seeing the lives did 
not fall in during Lord Lechmeres own life. Bvi 
as to the purchases of lands in fee simple in pos- 

** session ; it is to be considered that there was no 
obligation upon Lord Lechmere to lay out the whole 
sum at one time. Now here are lands in possession, 
lands of inheritance, purchased ; which, although not 
purchased with the privity of trustees ^ yet it was 

'' natural for Lord Lechmere to suppose that the 
trustees would not dissent from those purchases, being, 
intirely, reasonable ; the design of inserting trustees 
being, not to prevent proper, but improper, pur- 
chases: and, although they were not purchased 

'^ within the year, yet nobody suffered by it ; and 
so this circumstance cannot vary the intent of the 
party in a court of equity. The intent was that, 

^ as soon as the whole was laid out, it should be 
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settled together and not make half a score of settle- 
ments" (^■). 

And^ iti another ease, in which A, (J. Smith) not 
having any real estate, had, previously to his marriage 
with £, (Eleanor Smith) contracted to " convey and 
settle houses, lands, and tenements ; or a rent-charge 
issuing thereout, of the yearly value of 40/. ;** on 
trustees to the use of himself for life, with remainder to 
JB for life, remainder to the issue of the marriage ; and 
had, subsequently, purchased, first, an estate in fee 
simple of the annual value of 9/., (called Cheeseman's) 
and, afterwards, an estate in fee simple of the annual 
value of 40/. (at West Isley); one moiety thereof 
being subject to the estate for life of C therein, and the 
whole to a mortgage to A himself, for securing the 
payment of 250/. and interest ; and had, after the pur- 
chase, assigned the mortgage to a purchaser ; and, on 
the purchase of Cheesemaris, had declared that he had 
done so with the intention of building on it a house for 
the residence of B^ if she survived him ; and, after the 
death of A, B had entered on Cheesemaris ; and on a 
bill preferred by the devisee of the heir-at-law of ^, who 
had died, for possession of Cheeaemans, it was, on the 
part of the plaintifl^ insisted that the contract of A only 
created a personal debt on his part, and conferred no 
right to the estate purchased ; it was, by M. R. ad- 
judged '^ that Cheesemarii estate, and so much of 
West Isley estate as was in possession at the time of 
/. Smith's purchase, ought to be considered as pur- 



ee 



^ (j) Lechmere v. Lord Carlisle, v. Whorwood, 1 Ves. 634. Tooke 
3 P. W. 211. Ca. temp. Talb. v. Hastings, 2 Vera. 97. 
BO. See also Attoroey General 
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'' chased in part performance of the covenant in the 
marriage articles, for making a jointure of 40/. per 
annum on Eleanor , and a provision for the issue of 
the marriage, and should be so settled : and that, the 
other moiety of the West Isley estate, not being in 
possession at the time of the purchase ^ was not to 
be considered as purchased in pursuance of the ar- 
ticles ; but belonging to the plaintiff as heir-at-law,** 
and decreed accordingly ; ** and that, if the Cheese^ 
man*s estate, and the moiety of the West Isley estate, 
were deficient to make good the covenant in the 
'* articles ; the same to be answered out of the intes- 
'' tate's personal estate/' On a bill of review after- 
wards preferred by the devisee of the plaintiff, on the 
hearing of which it was, on her part, insisted ** that the 
^' estate, having been purchased in several purchases, 
** and that As contract being, not peremptorily to settle 
the estate, but alternative, either to settle the estate 
or provide the rent-charge ; A was not to be consi- 
dered to have purchased the estate purchased by him, 
in performance of the contract ; and that to adjudge 
'' a contract of the kind to create a lien on the estate 
^^ purchased, would be productive of injustice to pur- 
'' chasers and creditors f the decree vras affirmed ; the 
Court saying • * * << I think no purchaser, nor 
*' mortgagee, who is a purchaser pro tanto, will be 
'^ affected ; for, if the husband had sold them or mort- 
gaged them, it would have been evidence of a dff 
f event intention ; and would, therefore, have taken 
off all evidence of his intention to bind them by the 
'' articles. It is said the creditors by specialty would 
*' be affected by it ; I lay no weight on this, for the wife 
** and the issue of the marriage are creditors by spe- 
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cialty themselves ; and it is in the power of the owner 
of the estate to prefer one specialty creditor before 
another ; for none of them have any specific lien upon 
the lands. In the case Raundell v. Breary, the 
Court was of opinion that the articles were a lien on 
'' the lands whereof the father was then seised, although 
no particular lands were mentioned in the articles. 
Now the objection held equally strong there, with 
regard to creditors by specialty ; and, therefore, as to 
this part of the present case, the intention of the hus- 
band ought here to prevail, if it appear, by presump- 
tion, he meant the estate should be bound by the 
" articles. ♦ ♦ * Two things were relied on to 
shew that no intention could, from the nature of the 
articles, appear. Because that these are articles to 
' convey and settle' lands, and not to purchase ; se- 
condly, that there is an option to settle lands of 40/. 
per annum, or a rent-charge out of the lands. As to 
the first, I am of opinion it is much too slight a dif- 
ference in the present case, to distinguish it from 
Leckmere v. Lechmere. Every case of this kind 
must be taken according to its own circumstances. 
'' J. Smith, when he entered into these articles, had no 
** estate in land at all, and, consequently, he must pur- 
'' chase lands before he could settle them, and amounts 
to the same thing^as if the articles had been to pur- 
chase and settle. It has been, truly, said he might 
have done it out of lands purchased, or lands de- 
'' scended to him ; for he was master of both. The 
'' first act to be done was to acquire them, and then he 
was to convey and settle ; this is too slight, there- 
fore, to take it out of the case of Lechmere v. Lech- 
mere. As to the second thing, that here is an option 
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^* to settle lands of 40^ per annum, or a rent-charge 
'' out of the lands. J. Smith has made no such settle- 
ment ; and I cannot presume that he has made the 
option of that part of the disjunctive^ of settling a 
rent-charge ; for, as he was a debtor and covenantor^ 
the presumption lies that he would settle in such 
'^ manner as would be least burdensome to himself. 
'* The objections have been carried still further^ from 
" the nature of the purchases themselves ; that the 
purchases were made by driblets and small parcels. 
That was an objection which was made in Lechmere 
V. Leckmere, and overruled by the Court ♦ ♦ ♦ 
Another objection has been taken from the mortgage 
'' that was antecedent to his purchase, and assigned 
over to another person for a valuable consideration. 
It was only continuing, in effect, the same mortgage 
upon the estate, because he wanted to take up money 
to complete the purchase. * * * In the present 
case there is nothing, in my opinion, arising, from 
'' the nature of the articles, to take off from the pre- 
sumption of the husband^s intention that the land 
should be bound by them ; and the evidence, likewise, 
in this case, of his intention she should enjoy them 
for life, is an additional fact more than in Lechmere v. 
Lechmere'' (Jc). 
From the judgments in Lechmere v. Earl of Car- 
lile and Deacon v. Smith it is, also, to be collected 
that, on the one hand, it is indifferent that first, the 
estate purchased was not purchased within the time 
prescribed in the contract ; or secondly, that, being to 
be purchased with the consent of another, it has been 

{k) Deacon v. Smith, 3 Atk. 323. 
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purchased without (/) ; or thirdly, that the estate pur- 
chased is not equivalent to that which the party con- 
tracted to settle ; or fourthly, was purchased in several 
purchases ; or fifthly, that the party's contract was not 
peremptorily to settle the estate ; but alternative, either 
to settle the estate or provide something else in lieu of 
it (m) : and, on the other hand, that first, if the estate 
purchased be not of the same nature as that which was 
contracted to be settled, or not proper for the purpose 
for which it was contracted to be settled (n) ; or 
secondly, if the contracting party, subsequently to his 
purchase, dispose of the estate in a manner incompatible 
with the provisions of the contract ; e. g. if he sell or 
mortgage it ; he is not to be considered to have pur- 
chased the estate in performance of the contract. 

In the case Fremoult v. Dedire, I P. W. 429, in 
which A had, previously to his marriage with B, 
Contracted to settle certain real estate (Blackacre) 
belonging to him, and also other lands, to the annual 
value of 60/., on B and the issue of the marriage, as 
in the contract mentioned; and had died, without 
having done so ; on a bill preferred by the creditora of 
At for the administration of his assets, it waa ad- 
judged that, as to Blackacre, A, on the contract, 
became a trustee of it for B and the future issue of 
the marriage ; and that it was not assets of him, after 
his death ; but that, as to the other lands, it was other- 
wise, and that, as to them, B was only a creditor. 

It does not appear whether A had, at the time of the 

(/) See also Sowden y. Sow- (n) See also Devese v. Pontet, 

den, Id a note to Lechmere v. Pr. in Ch. 240. Hajnes v. 

Earl of Carlisle, Cox's ed, Mico, 1 Bro. C. C. 129. Ri- 

(m) See also Coventry v. Co- chardson v. Elphinstone, 2 Ves. 

ventry, 2 P. W. 222. Jun. 463. 
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contract, any other estate than Blachacre, or not ; or 
not having any, whether he, subsequently, purchased 
any, or not If he neither had any other at the time 
of the contract, nor purchased any afterwards, this 
judgment is not at variance with those in other cases ; 
but if he had, at the time of the contract, any other 
estate than Blackaere, it is at variance with the judg* 
ments in Raundell v. Breary, and in the case cited in 
Girling v. Lee ; which judgments were recognised in 
Deacon v. Smith and Lechmere v. Carlisle* 

There is, in a note by Mr. Cox to the case Fremoult 
V. Dediret reported, the case WiUiams v. Lucas, in 
which A, in consideration of 3002. lent to him by B, 
had given to B his promissory note, whereby he pro- 
mised to pay the 300/. on demand, and *^ to give him 
a security by mortgage of lands for the same when 
required.* A, neither at the time of the contract, 
nor afterwards, had any lands ; but, only, an advowson 
and tithes. Aft;er the death of A, B claimed a lien on 
the advowson and tithes, for the 300/. ; but the Court 
adjudged that the note did not create such a lien; 
saying that the case ** could not be distinguished from 
'' Fremoult v. Dedire^ and that B was only a simple 
contract creditor. The judgment on this case was 
correct, and required not the authority of Fremoult v. 
Dedire to justify it : for first, the advowson and tithes 
were not of the nature of the proposed security; 
namely, not lands ; nor would, in a conveyance, pass 
by that description ; and secondly, if A had had lands, 
the interest of B would, at most, have been but con-^ 
ditional, and not absolute ; and it does not appear that 
the requisition, on Which the further security was to be 
given, was ever made. 
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4. Of a contract ^nd if a persoD under a contract, not, himself, to 

to pay money * 

to another to settle estate, but to pay a sum of money to (mother 

purchase estate £'9 %/ ^ 

to be setUed. ' to purchase an estate to be settled ; subsequently pur- 
chase, himself, an estate of the same nature as that to 
be purchased ; the estate is to be considered to have 
been purchased in performance of the contract; the 
purchase a performance of the contract ; and the estate 
not to be assets of the contracting party after his 
death. 

Thus, in a case in which A had, previously to his 
marriage with B^ contracted to pay to trustees 500/., 
in trust to be, together with 1500/., (which was 
recited [[untruly^ in the contract, to have been paid 
by him to the trustees) invested *by the trustees, as 
soon as conveniently might be, with the consent of A, 
and together with, or without, any further sum to be 
advanced by A, in the purchase of freehold lands, &c. 
in the county (ff Devon, to be settled on himself and 
B and the issue of »the marriage as, in the contract, 
mentioned ; and both the 1500/. and 600/. remained, 
at the time of the death of A, unpaid ; but he had, 
soon after the marriage, purchased an estate in Devon 
in fee for 2150/. ; and, on a bill preferred by a party 
claiming under the contract against the heir-at-law of 
A, for possession of the estate ; it was, on the part of 
the heir, insisted that the purchase, by himseff, of the 
estate, could not be considered to be a performance of 
the contract to pay the money to the trustees, to be 
applied in the purchase of an estate to be purchased 
by them ; the Court declared '' that, if this cas^ had 
'^ been res Integra, it should have thought the dis- 
^' tinction worthy of great consideration ; but it 
'' thought this case within the principle established by 
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" Lechmere v. Earl qf Carlisle, that, where a maa 
** covenants to do an act, and he does that which may, 
*' pro tanto, be converted to a completion of his 
*' covenant ; he shall be presumed to have done it 
" with such intention*" (o). 

In the case Attorney General v. JVhonvood, 1 Ves. 
534, it was adjudged that a copyhold estate purchased 
by a person under a general contract to settle real 
estate, is not to be considered to have been purchased 
m performance of the contract ; copyhold estate ** being 
" liable to different tenures, and to forfeiture.'' 

Whatever new estate, profit, or advantage, are of a new estate, 

. , i» 1 &c. acquired by 

acquired by an executor or admmistrator, from the an executor, &c. 
deceased's assets, after his death, or by means, or in ceaaed's assets, 
exercise, or right, of his office, are assets of the de- m in ex^rcUe! 

ceased ""^J^^^ °^ ^^ 

vcaseu. office. 

Under this principle it is that the profit accrued, ^^*» young of 
after the death of a. person, from an estate for years 
belonging to him, or the young of his cattle, wool of 
his sheep, &c., yielded after his death, are assets of 
him {p). 

It seems to have been, once, a received opinion that Profits of trade, 
the profit which had been acquired by an executor or 
administrator, through the employment, or application, 
of the deceased's assets in trade or otherwise, became, 
if he were solvent, personally his own ; but, if other- 
wise, assets of the deceased : the principle of this 
distinction being that, as, on the one hand, if a loss 
had accrued through his measures in that respect, the 

(o) Sowdea v. Sowden, in a Carlisle, 3 P. W. 228, Cox's ed« 
note to Lechmere v. Earl of (p) Off. Ex. 83. 
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executor^ or administrator, would Bave be6n obliged to 
satisfy it ; so, on the other, he ought to be allowed to 
retain any profit which might have accrued through 
them; but that, since an executor or administrator 
insolvent could not have been, effectually, obliged 
to satisfy the loss,, he ought not to be allowed to 
retain the profit (9). But this distinction has been 
abolished, and it is now the rule that whateyer profit is 
acquired by an executor or administrator, through the 
employment, or application, of the deceased's assets, in 
trade or otherwise, is assets of him (r). 

And an executor, or administrator, retaining, without 
reason, balances in their hands unapplied, are to be 
concluded to have derived profit from them (s\ 
Benefit of com. jf ^q exccutor, or administrator, co^oovnif /oT a 

position ofa ^ ^ '^•r 

debt. ilebt with a creditor of the deceased, the benefit of the 

composition accrues to those by whom his assets are 
claimable* 

Thus, in a case in which A, the administrator of B, 
had compounded for a debt of 7750^. by the payment 
of 3090/., it was decreed that, in the taking of A's 
account, he should only be allowed the amount of the 
money actually paid to the creditor, namely, 3090/. (/). 

de^wL*' ^^^^ ^^ *"^ executor, or administrator, redeem a pledge 

with the money of the deceased, it is assets of the de- 
ceased ; and if he redeem it with his own money, the 

{q) Ratcliffe ▼. Graves, 1 375. Horsley ▼. Chaloner, 2 Ves. 
Vern. 197. Bromfielf v. Wy- 84. Franklyn v. Firth, 3 Bro. 
therly, Pr. in Ch. 505. Adams C. C. 433. 
T. Gale, 2 Atk. 106. Child v. (s) Newton v. Bennet. Frank- 
Gibson, 2 Atk. 603. lyn v. Firth. 

(r) Ratcliffe v. Graves. New- {t) Newton v. Bennet, 1 Bra 

ton v. Bennet, 1 Bro. C. C. 359. C. C. 359. See also ex parte 

Perkins V. Bayntun, 1 Bro. C. C. Lacey, 6 Ves. 628. 
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exoesst beyond the money expended in the redemption 
of it, is so too (u). 

But it is in conformity with thb rule> that, if the exe- 
cutor, or administrator, not having assets, redeem a 
pledge with his own money at the full value, it is not 
assets of the deceased ; but becomes his property, in 
his own right ; for in such case, no profit, or advan- 
tage, accrues to him therefrom (t?). 

Although, at law, if an executor, or administrator, 
purchase, with his own money, the subject of a pledge 
become irredeemable, and in which the property of the 
deceased had ceased, it is not assets of the deceased ; 
yet, in equity, as to the excess beyond the money ex- 
pended in the redemption of it, it is (w). 

If an executor procure a renewal of a lease, expired Henewaiof a 
even, it is to be considered that the former lease was the 
consideration to the lessor, for the renewal, and that 
the new lease is a continuation of the former, and, as 
was that, assets of the deceased {x). 

And, under the same principle, if an executor, or 
administrator, procure, instead of a renewal of tlie lease, 
a pecuniary, or other, compensation for it, he is to be 
considered to have procured it as (if he had procured the 
renewal) the renewal of the lease would have been ; fuid 
it b, as that would have been, assets of the deceased (y). 

(tt) Tr. of Eq. Part 2. c. 2. P«iraon v. Shore, 1 Atk. 480. 

8. 4. Edwards v. Lewis, 3 Atk. 538. 

(r) Tr. of Eq. P. 2. c. 2. s. 4. Pickering v. Vowles, I Bro. C. C. 

Off. Ex. 77. Keilw. 63. 197. Taster v. Marriott, Amb. 

(w) Off. Ex. 81. 668. Killick v. Flexney, 4 Bro. 

(x) Reak V. Sandford, SeLca. C. C. 161. Palmer v. Yoiint^, 

in Ch. 2 Eq. ca. ab. 741. Holt 1 Vern. 276. Griffin v. Griffin, 

V. Holt, 1 Ch. ca. 190. Barrel 1 Sch. and Lef. 352. 
V. Whitcheat, 2 Ch. Rep. 59. (y) Owen v. Williams, Aujb. 

Raw V. Chichester, Amb. 715. 734. 
Abney v. Miller, 2 Atk. 597. 

H 
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If an executor or administralor of a pemm deoeased, 
in possession under a void lease, procure a lease to 
himself of the subject ; he is not to be ooDsidered to 
have acquired the sul:gedt in right of his office, and it k 
not asfltets of the deceased (s). 
Estate in re- Also au estote iu remainder limited to the deceased, 

mainder be- , i • -■ i • ■• • 

coming vested bcooming vcstcd in possession, after hu death, m his 

in possession • 

after the de- cxccutor, OS suck, is assets of the deceased ; e. g. if an 

ceased*s death. ^ , , 

estate for years be demised to A, wiUi remainder, for 
years to B, and B die b^ore the determination of the 
estate of A, and, afterwards, the estate of A beeome 
determined, the estate of B beooming, thereupon, 
vested in possession in his executor or administrator, is 
assets of B (a). 
^]^^^ If a thing be limited, or appointed, to the aasignee 
csecutor^ftcas q{ J it bccomes duc to, or the right of, whomsoemer A 

" assignee m ' ' o » 

di^Il^Md^^ shall assign to possess, or receive it ; and if jt^ uaign 
a persoix, JB, •specially for the purpose, it beoomei due 
to, or the right of, him. Such an asngnee is denaaoofr- 
■nated an^usignee in deed. If a thii^ of the nature of 
personal assets be limited, or appointed, to the de- 
ceased '' and his assigns,'* and no assignee, m deed, 
have been appointed ; it beoomes due to, or the right 
of, his executor, or adminidtnttor, in right of lus office, 
as assignee in law, and is assets of the deceased ; e. g. 
if a term for years be limited, or a chattel be contracted 
to be delivered, to A " and bis assigns,** and no special 
assignee have been appointed by w^, the chattel in the 
one case, and the term in the other, become, on the 
death of A before the delivery of the chattel, or the 



(z) Raw V. Chichester, Amb. (a) Off. Ex. 83. 
715. Lesiy's case, 2 Freem. 52. 
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^ tbe term, due to, or the right f^U H^ 
executor, or administrator, i^od are a^set^ of hip (^^t 

And an assigoee ia deed of A^ however remote, is, 
in ihe ^ense of this rule, the assignee in deed of A : 
aod the eesecutor, or ndministrg$tor, if euch assignee, 
the Msignee in law oiA. 

If, therefore, m term &r yeu» he limited^ pr a 
ehattel be qontraeted to be delivered, to ^ '^ and his 
'' assigns C and A have as^ned to iS, wd i? to C, C is 
the assignee in deed of A ; imd, if, aq ^pe^al ajssi^^iee 
hav« been a[^ointed by C, the cj^attel in tW one 
case, and the tem m the other, become, on thie death 
of C, before the delivery of the chattel, or the deter- 
mination of the term, due to, or the right qf, his exe- 
cutor or administrator, as assignee in law of A, and are 
assets of C (c). 

But there are cases in which an assignee in deed and 
an assignee in law are not convertible ; or, in which a 
thing limited, or appointed, to the assignee of A, does 
not, no assignee in deed having been appointed, become 
doe to, or the right of, his executor or administrator. 

Thus, in a case in which a bond had been entered into 
by A^ the condition being to pay 20/. " to such person 
" or persons as B shotdd, hy her last will and tes- 
*' lament in writing, name and appoint the same to 
** he paid ;" and B had appointed no special assignee, 
but only the plaintifi her executors ; and, on an action 
brought by them, for the recovery of the 20/., the ques- 
tion was, whether they were assignees of the 20/. in the 
sense of the condition or not ; it was adjudged that they 

(6) Chapman v. Daltoo, Plow- (c) Howe v. Whitebanck, Harg. 
den, 288. 11 Vin. Ab. 156. 1 Inst. 210. note, 108. 
Pease ▼. Mead, Hob. 10. 

h2 
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were not ; the Court saying, '' Although, where any 
thing testamentary is covenanted to be done unto a 
man or his assigns, that is to be done to the exe- 
cutors, where there is no actual assignee, as in Chap- 
man and Daltaris case, and in 27 H. 8, for the deli- 
vering of rentals to a man and his assigns, the reason 
is because the word assignee is indifferent, both, to 
the assignee in deed, and in law ; and there, when 
'' the executor takes it, he hath it to the use of the tes- 
'^ tator. But here the words must needs be understood 
of an assignee in deed, who shaU take it to his own 
use, for the word ' paying' carrieth property with 
it" id). 

(d) I^ease v. Mead, Hob. 10. See also Godb. 192. 
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CHAPTER II. 



OF THE SEVERAL KINDS^ AND DISTINCTIONS, OF ASSETS ; 
AND OF WHAT ASSETS ARE OF EACH KIND. 

Assets being, according to their several kinds and 
distinctions, subject to different, and, in some instances, 
even contrary, rules of adminbtration ; it is pertinent 
that, previously to treating of those rules, the several 
kinds and distinctions of assets, and what assets are of 
each kind, be described. 

From this description, such assets the nature of which 
is manifest, will be omitted ; and in it such only, the 
nature of which may seem, in any degree, to be ambi- 
guous or critical, included. 

Assets are distinguishable into these six several kinds; Afsets of six 
legal, equitable, personal, real, general, and special: 
and I shall treat of each kind in this the order of their 
enumeration. 

I. Of the nature of Legal Assets ; and of what i- Legal aweta 
Assets are, and what Assets are not, such Assets. 

Legal assets are such assets as are, by law, rendered Ti»e nature of. 
assets. 

Legal assets are distinguishable into personal assets ot two kinds, 
and real assets. 
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1. Ptnomd as- FItsL — Of persoDal assets. 

AU personal Pcrsonal asscts (which are, hereafter, described to be 
auete are legal a g^^|^ ^jj^ j^g|jj. |.q^ ^jJ administration of, which accede, 

" on the death of the deceased, to his executor, or ad- 
" ministrator, a^ such,'') are aU legal assets. 

The only instance in which personal assets maj seem 
to be equitable, is the case of a creditor having a right 
to receive his debt from both the personal and real estate 
of the deceased, being, in equity, directed to recdve his 
debt out of the real estate, so as to release the personal 
estate for the payment of the creditors to the payment 
of the debts of whom the personal estate, only, is ap- 
plicable, and legatees : but, eveir in that case, the per- 
sonal estate remains legal assets; but^. relatively to 
these creditors^ and the legatees, to be adrnnistered 
as eatable. 

The assets of. the deceased, tirbafaoever they be, and 
however aocraing, whieh hace come inio the posses- 
sion qf his eweeutor, or admmistraiort as such, are 
legal assets. 

Accordingly, the assets of the deceased which have, 
even, only accrued, or become assets, by means qfthe 
exercise of their Jurisdiction by Courts of Equity, 
or in virtue qf the rules and doctrines qf those 
Courts, and would not have accrued, or become such, 
without ; but have come into the possession of his exe- 
cutor, or administrator^ as such, are legal assets {a). 

On the other hand, such assets of the deceased as, 
although they have, indeed, come into the possession of 

(a) Wilson v. Fielding, 2 Vern. See also Shep. Touchs. " of a 
763. The case of Sir Charles TestaraeDt," s. 39. 
Cox's creditors, 3 P. W. 342. 
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the person who is his personal representatiye, jet not as 
such, are not legal assets. 

Accordingly, the prodnce of real estate devised (b) to 
be 8old> fop the payment of debts, to the person ap" 
pointed executor, or of real estate wUch he is im** 
powered (c) to sell for that purpose ; is, in all cases in 
whidi it would, if the estate had been devised, or com* 
mitted, to another person than the executor, have been 
suth, equitable assets; 

It was, once, the rule, that the produce of real estate 
denised (d) to be aeld for the pa]rment .of debts, to the 
person appointed executor, or of real estate which he 
waa empoUiered{e) to sell for that purpose, was legal 
assets. 

The assumed principle of this rule was that, although 
the right of the creditors to the produce of the estate 
were such as» only, accrued in virtue of the rules and 
doctrines of Courts of Elquil^, and only to be enforced 
by means of the exercise of the jurisdiction of those 
coarts ; yet that the produce, when realised, was assets 
in the hands qf the deceased^ s personal representor 
tine ; to be considered to be an addition to the personal 
estate ; and, as all other such assets, legal assets. 

In conformity with this principle, it was admitted to 
constitute an exception from this rule, that the estate 



(b) Lewin v. Oakley, 2 Atk. 
60. Prowae v. Abingtlon, 1 Atk. 
482. Silk ▼• Prime, in a note to 
Newton v. Bennet, 1 Bro. C. C. 
135. Newton v. Bennett 

(c) Silk V. Prime. Newton v. 
Bennett. Barker v. Boucher, in 
a note to Newton v. Bennett 

{d) Burwell v. Conant, Hard. 
405. Girling v. Lee, 1 Vem. 63. 
Hawker v. Bu(^kland, 2 Vem. 



106. Cutterback ▼. Smith, Pr. 
in Ch. 127. Birkham v. Free- 
man, Pr. in Ch. 136. Anon. 
2 Vem. 405. Walker v. Meager, 
2 Vem. 550. Greaves v, Powell, 
2 Vem. 248. Blatcb v. Wikler, 
1 Atk. 419. 

{e) Blatch ▼. Wilder. Silk v. 
Prime, in a note to Newton ▼. 
Bennett, 1 Bro. C. C. 138. 
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was devised, or the power to sell givto, to the encvftor 
'' and his heirs ;" for, the terms of the limitatioii (being 
improper to a merely personal trust, asthatof an exe* 
cutor is,) indicate that the estate was not devised, or 
committed, to him, in that capacity ; and, indeed, the 
trust might descend ; in which case the produce could 
not be " assets in the hands of the deceased's peisonal 
" representative" (/). 

These distinctions have since been abolished, and the 
rule is now as above stated. 

The principle of it is, that the produce' of the estate 
is, although received by the perM>n who is executor, 
yet not received by him €U such, but as a trustee ; to 
which character the office of administering real. estate 
is more pertinent {g). 

The distinction proposed between die case in which 
the estate was devised, or the power given, to the 
executor generally ; and that in which the estate was 
devised, or the power given, to him *' and his heh^'' is 
unreasonable. 

The cases are, although not in form, yet in efibct, 
identical. If real estate be devised generally, but for 



(/)Anon. 2Vem.l33. Silk 
V. Prime, in a aote to Newton 
V. Bennett, 1 Bro. C. C. 135. 
Dick. 384. Wride y. Clarke, 
Dick. 382. BiilUey v. Williams, 
in a note to Silk v. Prime, Dkk. 
387. 

(y) It was adjudged, on the 
case Blatch v. Wilder, that if the 
deceased ha?e devised, or di* 



rected, real estate to be sold, for 
the payment of his debts, icn/A« 
out appointing any person to sell, 
his executor is the person em- 
powered to do so ' : but, die pro- 
fessed principle of this judgment 
being the rule then existing, 
but since, as before mentioned, 
abolished ; the judgment has be* 
come of no authority. 



* See also Elton v. Harrison, in a note to Vawiser v. Jeffery, 
2 Swans. 276. 
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a purpose which the devisee cannot effect unless he 
take an estate in fee-simple, (e. g. to sell in fee-simple) 
the fee-simple passes (A). 

Iheequityi^ redemption of a mortgage made of an 
e$tatefor years, or other chattel real, whether of the 
whole of it or less, is legal assets (t). 

In die case pf Sir Charles Coais creditors, 3 P. W. 
341, the Court is reported to have adjudged that such 
an equity of redemption is equitable assets ; the reasons 
assigned for which judgment are either unintelligible, 
or impertinent. In the case HartweU v. Ckitters, 
Ambw 808, the Court adopted this judgment, and dis- 
posed of a similar case accordingly. 

The judgments in these two cases are, being at va- 
riance with superior authority, and principle too, of no 
value. Thare can be no doubt that such an equity of 
redemption becomes, on the death of the deceased, 
vested in his executor, and not otherwise than as 
such (f). 

It has been said that, although the equity €(f re- 
demption of a mortgage made by a tenant in fee, of 
his whole estate, is equitable assets, yet, that the 
equity of redemption of a mortgage made by him,ybr 
a less estate, (e. g. for years) is legal assets (Jc). 

This distinction is inconsiderate. The equity of 



(K) Gibson v. Montfort, I Ves. 
491. Amb. 93. Villiers v. Vil- 
lieiB, 2 Atk. 72. Gates v. Mark- 
ham, 3 Burr. 1684. Bagshaw v. 
BpeoGer,2 Atk.578. 1 Ves. 142. 

(t) Hawkios v. Lawes, 1 Leon. 
155. Harcourt v. Wrenham, or 
Harwood V. Wravman, Moore, 
858. I Roirs Rep. '56. 1 Brownl. 
76. 1 Rolfs Abr. 920. Alex- 
ander v. Lady Graham, I Leon. 



225. Sharpe v. Earl of Scarbo- 
rough, 4 Ves. 541. See also 
Wilson ▼. Fielding, 2 Vem. 763. 

(j) See Mr. Cox*s note to the 
case of Sir Charles Cox*s cre<- 
ditors. 

{k) Massamv. Harding, Bunb. 
339. and cited in Plunket v. 
Penson, 2 Atk. 291. Plunket v. 
Pen^Kjn. 
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redemptions in the latter case, belongs, of course, to tiie 
tenant in reversion ; and an equity of redemption h, 
in every case, when realised by redemption, the dif- 
ference which there is between the amount of the debt 
paid, and the value of the estate redeemed. If the 
equity of redemption descend, in the proper sense of 
that term, it is, of course, legal assets. But it does 
not descend ; and when, oa the death of the deceased, 
it becomes vested in his heir-at-law; it is not by 
descent (in the proper sense of the term) that it 
becomes so; but, only, the right is assigned ^*hj 
" operation of'' equity, to the person who is Ae heir 
at law of the deceased. While then the equity of 
redemption remains but an equity unrealised, it is not 
legal assets. Now let it be supposed to be realised; 
the estate redeemed and reconveyed. If the estate 
have been reeonveyed, so as to merge in the reversito, 
it is legal assets, because the reversion in which it is 
confounded, is so ; but if it have been reeonveyed, so 
as not to merge in the reversion, it is not legal assets. 
2. Real assett. Secondly.— Of real assets. 

^^* arTi^ Real estate descended absolutely, (i. e. not charged 

•^^' with the payment of debts) and real estate, devised, 

otherwise than according to the exception in the statute 

8 and 4 W. and M. c. 14, (of fraudulent devises) are 

legal assets. 

At common law, before the statute 3 and 4 W and JML 
G. 14, if, before a creditor by specialty '' in which the 
" heirs are bound," had commenced an action against 
the heir, he had aliened the assets descended, the 
creditor was without remedy against him, or the 
alienee; but, by that statute, it is provided that, in 
such cases, " the heir shall be answerable for such 



AND or WHAT ASSBTS ARE W fiACH Kim>. lOt 

'' debts, to^ tiie value of the land so aliened, Slc, in 
'' which cases all creditors shall be preferred, as in 
'' actions against executors, or administrators; and 
"^ such executions shall be taken out, upon any judg^ 
'^ ment so obtained, against such heirs, to the value of 
" the same land ; as if the same were his own proper 
*' debt- 

By 29 C. 2. c. 3. s. 10, an estate in fee in tm$t i» 
rendered legal assets of the cestui que trust (I). 

By 47 G. 3. c. 74, the real estate of traders is 
rendered assets for the payment of their debts due by* 
simple contract, bb well as others, but to be adminis^ 
tered as equitable assets. 

It faasr been, before (i»), observed that, although all that, 
at law, the creditors of the deceased, to the payment of 
the debts of whom his real assets are applicable, can 
recover against his heir-^at-law, or devisee ; or, rather^ 
from the estate descended, or devised, is possession of 
the estate, and receipt of i)^e future rents and profits 
in satisfaction of their debts ; (creditors by judgment^ 
a moiety f and other creditors, the whole) yet that, in 
equity, they are, if the future rents and profits be 
insufficient for the payment of the debts, within a 
reasonable time, entitled to have the est€fte itself 
Mold: (creditors by judgment, a moiety, the other 
creditors, the whole) and the produce applied in satis- 
fiMstion of their debts ; and if, on the sale of it, the 

(/) See Plunket v. Penson, 2 Vera. 248. 
2 Atk. 290. King t. Ballet, (m) P. 18. 
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produce of the estate be found insufficient for the 
payment of the debts^ an account i$ compellable of the 
rents and pr<^s received, since the deceaseds 
death, by his heir-^-iaWj or devisee ; and the 
creditors are entitled to have the amount of them 
applied in satisfaction of their debts. The produce of 
the sale of the estate is, although equitable assets, yet 
to be administered as legal assets; for it is but the 
estate converted; and since the sale which produces 
it, extinguishes, at the same time, the future rents and 
profits, and deprives the creditors of the receipt of 
them, or the opportunity of acquiring it : the produce 
of the sale ought, in equity, to be substituted for the 
future rents and profits, and applied as they were 
applicable. As to the rents and profits received since 
the deceased's death, by his heir-at-law, or devisee; 
however, the case is otherwise. They are assets not, 
only, created or accruing through the officiation, or 
agency, of courts of equity, but also such as are not 
assets by descent at law. They, therefore, are equit- 
able assets, and to be administered as such. 

II. Equitable \\. Of thc Naturc of EQUFTABLE Asscts ; and of 

assets. ^ *f 9/ 

what Assets are, and what Assets are not, such 
Assets. 

Of the nature Equitable assets, in the larger sense of the term, are 
assets which only accrue, or become assets, by means 
of the exercise of the jurisdiction of courts of equity, or 
in virtue of the rules and doctrine of those courts, and 
would not accrue, or become such, without. 

But the term equitable assets, in this sense, includes 
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certain assets which, according to the description before 
given of legal assets^ are, in their nature, legal ; namely, 
such as, although they have, only, accrued, or become 
assets, by means of the exercise of their jurisdiction by 
courts of equity, or in virtue of the rules and doctrine of 
those courts, and would not have become such without, 
yet have, when realised, or reduced into possession, 
come into the possession of the executor, or adminis- 
trator, of the deceased, as such. 

This description is, then, improper. Equitable assets 
are, correctly, to be described as assets which not only 
accrue, or become such, by means of the exercise of 
their jurisdiction by courts of equity, or in virtue of 
the rules and doctrine qf those courts, and would 
not accrue, or become such, without ; but, moreover, 
which do not, when realised, or reduced into pos^ 
session, become assets in the hands of the deceased's 
executor, or administrator, as such; or assets by 
descent, at law. 

Equitable assets, in this sense, will, on individual or two ciasgM. 
review, be found to be referrible to the one, or the 
other, of these two classes ; namely, they are either 
first, such as accrue from equitable rights vested in i* Such as ac- 

* crue from equi- 

the deceased himself, but which have not become, on table rights 

vuUd m the 

his decease, vested in his executor,^ or administrator, or deeeated htm- 
at least not as such, nor assets by descent at law : or 
they are, secondly, such as accrue- from equitable rights ^[JjJ^^f"^ 
which were not vested in the deceased Ai»w^^; equitable rights 

*^ accruing ongi- 

(and, consequently, have, neither, become vested in »«% ^ »>» 
his executor, or administrator, nor assets by descent,) 
but, only, accruifig originally, and immediately, to 
his creditors and legatees, after his death. 
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l^^^iuuJ" ^ theybriMf cIms of eqaUaUe assists, h tke equiUf 
usets of the qf redemption of a morteage in fee wsted in tbe 

former claM. «^ -« w o t^ 

deceased (/)• 

It may seem that, in tiie cases in <whi(& an equity of 
redemption of this description becomes, on the death 
of the deeeasedj vested in his heir-«tJaw; it 10 assets 
hy descent; but there is, indeed, no descent, in the 
proper sense of the tern^ but;, only, the right is 
assigned *' by operation of e<}uity, to the person who 
is the heir-iat-law of the deceased. 



s. What anets Qf the eecond claee of equitaUie aasets aire such as 

■re equitable *■ 

■aMtt ^jhe acorue hf means 4sS pnmewBs mmde /or Ae pmymeMt 

itf debts in emfformity with the meaning qf the 

easeeptian in 9 and 4 IV^ and M. c. 14, {of fra«duleot 

devises). 

lie luijecti By the statute S and 4 W. and M. e. 14, it ia pro- 
of proYisiona " * 

made for the poBod that ^ whcToas it IS uot reasouaUe 4h just that, 
debtt in con- <' by the practice or contrivance of any debtoni, their 
the meauuig mi ^ croditoTs should bo defrattdcd of their juat debts ; 
in^s ud^ w! '^ and, nevertheless, it hath so happened that, where 
u ^v^rij persons hoping, iff bonds and other spe^ 
" icialties^ hound themselves and their heire^ and 
havmg, afterwwds, died seised in fee^simple <if, and 
in, JB»an6r^, messuagos, lands^ &c., or liad pow^ar, or 
authority^, to dispose of, or charge, tbe same by 4heir 
wills, or testaments, have^ iff the ^^mu^ng ^of such 
their creditors, by their last wills, or testaments, 
" devised the same, or disposed thereo^^ in such manner 

(0 Soilej ▼. Gower, 2 Vera. 290. Bunb. 339. Pbinket f. 
61. Massam v. Harding, cited Penson, 2 Atk. 290. Deg t. 
in Plunket ▼. Penaon, i Atk. Deg, 2 P.W.4I6. 
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" as 9uch creditors have lost their sud debts,'" and 
provided for remedy thereof, ** that all wills and 
** testaments, limitationSj dispositions, or appointments, 
^' otj or concerning, any manors, messuages, lands, 
'' tenements, or hereditaments, or of any rent, profit, 
'' teem, or charge, ont of the same ; whereof any person, 
'' or persons, at the time of his, her, or their, decease, 
" shall be seised in fee-simple, in possession, reversion, 
'' or remainder, or have power to dispose of the same 
by his, her, or their, last wills and testasients, shall 
be deemed and taken (only as against such creditor, 
'^ or creditors, as afor^aid, his, her, and thdr, beir^ 
successors, executors, administrators, and assigns, 
and every of them,) to be fraudulent, and, ctearLy^ 
^' absolutely, and utterly, void, frustrate, and of none 
" effect ;'* but *^ that where there hath been, or shall 
'^be, any limitation, or appointment, device, or 
'' disposition, for the raising, or poffment, qf any 
*^just debt, or debts, or any portioxi, or portions, sum, 
" or sum8,.of tnon^, for any child, or childjsen, of any 
*' person, other than the heirrat-law, aocording ,to, or 
'^ m pursuance of, any marriage-contract, or agre^UMnt, 
*' in writing, bond fide made before such marriiige ; 
'^ ihe same, and every ^ thenh ^haU be in/uU force ; 
*' and the same manors, messuages, lands, tenements, 
*' and hereditaments shall, and may, be holden, and 
'' enjoyed, by every such person, or persons, his, her, 
" and their heirs, executors, administrators, and as- 
*' mgns, for whom Ahe same limitation, appointment, 
'^ devise, or disposition, was made, and by his, her, 
" and their trustee, or trustees, his, her, and their, 
'^ executors, administrators, and assigns ; for ^such 

2 
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'' estate, or interest, €Uf shall be so limited or ap- 
pointed, devised, or disposed; untU such debt, or 
debts, portion, or portions, shall be raised, pud, and 
" satisfied/' 

I proceed to inquire what provisions /or the pay- 
ment of debts are comprehended within this ex- 
ception. 

'^ Any limitation, or appointment, devise, or dis- 
" position.'' 

A devise by the deceased of real estate to be sold 
or otherwise disposed qf for the payment of his 
debts ; or of real estate subject to the payment of his 
debts ; is (if, in other respects, so) a provision for the 
payment of debts within the meaning of this ex- 
ception (0). 

And (as has been before shown) it is indifferent that 
the person to whom the estate has been so devised, is 
the person appointed executor of the deceased, but that, 
in all cases in which it would, if the estate had been 
devised, or committed to another person than the 
executor, have been such, the produce is equitable 
assets. 

A charge made by the deceased on his real estate 
descended, for the payment of his debts, is (if, in other 
respects, so) a provision for the payment of debts; 
within the meaning of this exception ( p). 

It was, once, the rule, that a charge .made by the 

(0) Hughes V. Dottiben, 2 (/>) HaigraTe v. Tindall, in a 

Bro. C. C. 614. Bailey v. Ekins, note to Newton t. Bennet, 1 

7 Ves. 323. Lingard v. Earl of Bro. C. C. 137. Batson ▼. Un- 

Derby, I Bro. C. C. 311. Ri- degreen, 2 Bro. C. C. 94. Bailey 

doiit ▼. Earl of Plymouth, 2 v. Ekins, 7 Ves. 319. Sltephanl 

Atk. 104. V. Lutwidge, 8 Ves. 26. 
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deceased on his rei^l estate descended^ for the payment 
of his debts, was not a provision for the payment of his 
debts within the meaning of this exception {q). 

The professed principle of this rule was, that a 
charge on real estate descended is not a disposition 
of the estate from the heir-at-law, but that, notwith- 
standing it, the estate descends on him. As to the 
estate beyond the extent of the charge upon it, 
certainly, there is no such disposition of it, either, at 
law, or, in equity; neither (it is to be admitted) is 
there, at law, even to the extent of the charge upon 
it; but, in equity, such a charge constitutes, no 
doubt, a disposition of the estate, to the extent of the 
charge, from the heir-at-law, who becomes, in equity, 
a trustee for the creditors* 

Whether an equitable ** limitation, or appointment, 
*' devise, or disposition, for the raising, or payment, of 
*' any just debt, or debts,** be within the meaning of 
this exception, as a legal one would be, is, then, the 
question ; and I think that it is not. 

The office of an exception is, both in logic, and law, 
to exclude from the principal provision some part of 
the subject of it, which, without the exception, would 
be within it ; and the office of the particular exception 
under consideration is, to exclude from the operation 
of the provision of the statute such dispositions as are 
therein described ; namely, such as, if made before the 
statute, would have been valid to bar creditors by 
specialty " in which the heirs are bound ;'* if made in 
favour of creditors. But, before the statute, . a 
charge on real estate descended would not have been 

(9) Plunket V. Penson, 2 Alk. P. W. 430. Young v. Dennqt^ 
290. Fremoult v. Dedkii, 1 Dick. 452. 
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valid to bar creditors by specialty ^' in wbicb the heirs 
t' BT0 bound.** It was not the purpose of. the statute 
to add new bars to the legal remedy of the creditors, 
but to remove, or qualify, those existing. 
. ** Far the raising, or payment, of any jtut debt, 
" or debtsr 

It is a provision for the payment of debts within 
the meaning of this exception, although the deceased 
have preferred, by it, his creditors by simple contract 
before his creditors by specialty (r). 

. If (as has been already mentioned) {s) the produce of 
real estate descended be found, on the sale of it, 
insufficient for the payment of the deceased's debts, 
to the payment of which it is subject, within a reason- 
able time ; an account is compellable of the rents and 
profits received, since the deceased's death, by his heir- 
at-law, or devisee ; and the creditors are entitled to 
have the amount of them applied, in satisfaction of 
their debts. These assets are not only created, or 
accrue, through the officiation, or agency, of courts of 
equity, but, also, such as are not assets by descent at 
law, but equitable assets. 



Of asBeti ac- 



It is a rule of equity, in the administration of assets, 
tiveiy to certain that, if a Creditor, A, of a person deceased have a right 
ciei, by the'to reccivc his debt from one part of the deceased's 
othe/debts and asscts. Only, X, (e. g. a simple-contract^reditor of the 

(r) Millar v. Horton, Coop. " in which the heirs were bound** 

45. See Vernon v. Vawdry, or not If they were not, the 

Bam. 304. provision was not affected by the 

The report of Millar v. Horton statute, bat if they were even, 

is, materially, imperfect in this, the jndgrnent was correct, 
that it does not appear from it {s) Pa. 1 07. ' 
whether the specialties were such 
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deceased, Batring a right to receive his debt from the ^^^^ ^l' 
personal ertate only) and another creditor, B, have ^^^* ^^ ^^^^ 

assets. 

an equal, jor superior, right to receive his debt from 
that part of the deceased's assets which is subject to 
the debt jof the other creditor, X, and also a right to i. of quarter. 
receive it from another part of the deceased's assets, ab?eVt ^^l 
not subject to the debt of the other creditor, Z ; (e. g. pa^^t on 
a creditor by specialty '' in which the heirs are bound,'' Xf Ae";^ 
having a right to receive his debt from both, the per- Ser^dew payl 
sonal, and real, estate, of the deceased) fuid that part oiher**'^f °1^ 
of the assets which is subject to the debts of both the thit other- Md 
creditor8,:he inst^ieieut for the payment of them both; ^^^^ 
£ is to receive his debt,- or the excess of the amount of ?«»' <>» * »"*>■ 

ject out of 

both debts beyond the amount of that part of the ^^^h it was 

not, originally, 

assets which is subject to the payment of them both, payable; ano- 

n t i-i-i- « **' creditor, 

out of that part of the assets which is subject to the to the payment 
payment of his debt, but not to that oi A, Z; so that it was appUca- 
A may he enabled to receive his debt. ceivedTi^debt 

This being a principal rule upon this subject, the /^t appifcabie' 
authorities are, as may be conceived, numerous. It is of that^bt^"^ 
sufficient to refer to a few of the more prominent and 
remarkable among them (/)• 

And, if the latter creditor, B, have happened to 
have already received his debt out of that part of 
the deceased's assets which was subject to the payment 
of the debt of the former creditor, X\ the former 
creditor. A, is to be admitted to receive his debt, or 



(0 Sagittary v. Hide, I Vern. fen v. Moore, 3 Alk. 272. La- 

455. Tipping V. Tippiog, I P. W. cam v. Merlins, 1 Ves. 312. 

729. Lutkins V. Legh. Ca. temp. Aldrich y. Cooper, 8 Ves. 382. 

Talb. 53. Lanoy v. Duke of PoUexfen v. Moure is a case 

Atbol, 2 Atk. 444. Gallon v. of a vendor having ^ lien on the 

Hancock, 2 Atk. 426. Snelson estate purchased by the deceasedv 

V. Corbet, 3 Atk. 369. PoHex- for the purchase-nioney. 

I 2 
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SO* much of it as that part has thereby become in-' 
sufficient to pay, out of that part of the assets which 
was not subject to the payment of his debt, Z (t»). 

The assets thus accruing or created {X in the former 
case, and Z in the latter,) are equitable assets. 

These rules are constructed under the supposition 
that Z, being sufficient for the payment of the debt of 
Bt his debt will be etUirely paid ; so that X will he 
left exempt from any claim on his part ; or that B has 
received the whole of his debt from Xy so that Z is left 
exempt from any claim on his part. In the former case, 
X will be left entirely, and exclusively of B^ i^plicable 
to the payment of the debt of A ; and, in the latter 
case, Z is left, exclusively of B, applicable to the pay- 
ment of the debt of ^, if it be of less amount than, or 
of equal amount to, the debt of B, or if it be of greater 
amount than the debt of B, to the payment of so much 
as B has received from X. 

But let the supposition be changed ; and first, let it 
be supposed that Z has not been sufficient for the pay- 
ment of the debt of B^ but that some of it remains 
unpaid ; and further, that X and Z are both legal 
Msets ; (e. g. X personal estate, and Z real, estate 



(«) Wilson T. Fielding, 2 
Vera. 763. Powell v. Robins, 
7 Ves. 209. Triouner v. Bayne, 
.9 Ves. 209. 

The process above described, 
and the application of assets 
in the successive order described 
in the chapter next follow^ 
ing, are known under the com- 
mon description of " Marshal- 
'' ling Assets." This description is 
a metaphor, evidently derived 
from the military art. This 
description is, relatively to the 



latter process, apposite enough, 
but, relatively to the former, it 
is otherwise ; the former process 
is qot so much to be assimilated 
to the military measure of ** mar- 
** shailing'* different coips or in* 
dividuals among themselves; as 
to the other military measure of 
" quartering," or ** billeting," 
them among different sources of 
subsistence. The employing of 
the term '' Marshalling Assets" 
to describe this process, fails to 
induce the due idea of it. 
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descended absolutely, i. e. not charged with the pay- 
ment of d^bts) X is still legal assets for the payment of 
the remainder due of j6's debt ; and to be administered 
in the payment of it, according to the rules of the 
administration of legal assets after explained (i;). 

Now. let it be supposed that Z has not been sufficient 
for the payment of the debt of B, but that some of it 
remains unpaid ; and further, that. X is legal assets 
and Z equitable assets ; (e. g. X personal estate, and 
Z real estate devised to be sold for the payment of B) 
X is equitable assets relatively to B, as well as rela- 
tively to A, or, rather, legal assets to be administered 
as equitable. 

For, maintaining the principle of equity, that all the 
creditors of a deceased are to be paid equally, and the 
other principle, that *^ he who comes into equity must do 
'' equity,** the court ought to enforce the claim of ^ upon 
Z, only, on the terms of his submitting X to its admi- 
nistration, and to consider his acceptanee of the Court's 
assistance as an actual submission to that effect (tr). 

If X be equitable^ and Z legal, assets ; (e. g. X real 
estate devised to be sold for the payment of debts, and Z 
real estate descended absolutely, and A a creditor by 
simple contract, and B a creditor by specialty, for the 
payment of whom Z is assets) or, if both X and Z be 
equitable assets ; (e. g. X real estate devised to be sold 
for the payment of debts (generally), and Z real estate 
devised to be sold for the payment of the specialty debts 
of the deceased, and A a creditor by simple contract, 
and B a creditor by specialty) and Z has not been suffi- 

Lv) Ch. IV. (w) Shepherd v. Kent, Pr. ia 

Ch. 190. 
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cient for the payment of the debt of B, the excess of 
the amount of his debt beyotid the amount received 
from Z, or so much of it as that B may he enabled to 
receive an equal proportion of his. debt with A, is to 
be paid out of X. 

Now let it be supposed that B has received, only, a 
part of the debt due to him from X, and that some of 
it remains unpaid ; and, further, that X and Z are both 
legal assets; (e. g. X personal estate, and Zreal estate 
descended absolutely) Z is still legcU assets for the 
payment of the remainder due of ^'s debt, and to be 
administered for the payment of it, according to the 
rules of the administration of legal assets after ex- 
plained {x). 

Now let it be supposed that (as before) B has re- 
ceived a part, oidy, of the debt due to him from X, and 
that some of it remains unpaid ; and, further, that X is 
equitable and Z legal assets ; (e. g. X real estate 
devised to be sold for the payment of debts^ and Zreal 
estate descended absolutely ; and ^ a creditor by^mple 
contract, and B a creditor by specialty for the payment 
of whom Z is assets) Z is equitable assets relatively to 
B, as well as relatively to A, or, rather, legal assets to 
be administered as equitable (y). 

If X be legal, and Z Equitable, assets, (e. g, X per- 
sonal estate, and Z real estate devised to be sold for the 
payment of specialty debts ; and A a creditor by ^ple 
contract, and B a creditor by specialty,) or if, botk^ X 
and Z be equitable assets, (e. g. X real estate devised 
to be sold for the pa}rment of debts (generally), and Z 

(x) Ch. IV. (y) Shepherd V. Kent. 
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real estate devised to be sold for the payment of the 
specialty debts of the deceased, and A a creditor by 
simple contract, and B a creditor by specialty) and B 
has received a part of his debt from X ; the excess of 
the amount of his debt, beyond the amount received 
from Xi or so much of it a« that B may be enabled 
to receive an equal proportion of his debt with A ; 
is to be paid out of Z. 

» 

In the case Robinson v. Tonge, (reported in a note The judgment 
to Clifton V. Burty 1 P. W. Cox's ed) in which A Tonge emne- 
had mortgaged freehold and copyhold estate (which, it ^ed!° 
may be remembered (z), is not assets at law) jointly, 
and died indebted by specialty *' in which the heirs 
** were bound,** and the creditors by specialty had ap- 
plied that the mortgagee might receive his debt from 
the copyhold estate, so as to enable them to receive 
their debts from the freehold; the Court refrised it, 
saying, that '' copyhold estates were not liable, either, 

in law or equity, to the testator's debts, frirther than 

he subjected them thereto." 

This judgment is at variance with principle ; for this 
was a case of the very kind contemplated in it, namely, 
that of a creditor having a right to receive his debt 
from one part of the deceased^s assets only, (in this case 
the freehold estate) and another creditor having a su- 
perior right to receive his debt from that part, and also 
to receive it from another part of the deceased's assets 
not subject to the debt of the other creditor ; (in this 
case the copyhold estate.) As to the reason, that the 
copyhold estate was not subject to the specialty debts, 

(2) P. 3. 
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the same reason may, in effect, be ' assigned '■ m «very 
case; and it is that very fact which is, partly^ the 
foundation of the rule. It was sufficient that it was 
subject to the mortgage (a). 

It would, evidently, be an undue application of the 
rules under consideration, to render assets of the de- 
ceased not otherwise liable to the payment of the debt 
of a creditor liable, thereto; or, in other words, to direct 
a creditor not having a right, otherwise, to receive his 
debt out of certain assets ; to do so ; to enable stnother 
creditor to receive his debt out of assets out of which 
only, they are both entitled to receive their debts ; e* g. 
to direct a creditor by simple contract, or specialty '' in 
*' which the heirs are not bound," to receive his debt 
out of real estate descended, to enable another such 
creditor to receive his debt out of the personal estate {b). 

A judgment relates to the first day of the term of 
which it is entered, and a judgment signed in vacation 
is entered as of the preceding term, and a writ of 
execution is issuable on it tested the first day^ of. the 
term (c). 

In a case in which A (the Earl of Winckelsea) had 
died, seised of real estate in fee-simpie, and indebted by 
judgment, and simple contract, and, after the. death of 
A, and, before the essoin-day of the next succeeding 
term, some of the judgment-creditors had delivered 
writs oi fieri facials to the sheriff, and taken the goods 
of A in execution, and the simple-contract-creditors had 
applied that the judgpnentrcreditors might receive their 



(a) See, however, Aldrich v. (c) Bragner ▼. Laagmeadi 7 
Cooper, 8 Ves. 382. T, R. 20. 

(6) Lacani v. Mertins, 1 Ves. 
312. Mogg V. Hodges, 2 Ves. 52. 
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ddbts out of the real estate of A, or that the simple-con- 
tract-creditors might be admitted to receive their debts, 
or 80 much of them as amounted to the value of the 
goods, out of the real estate ; the Court refused it, 
saying, '' This rule of equity, is very just, but not ap- 
" plicable to the present case. Here, the judgment- 
*' creditors having lodged their writs of execution with 
^* the Sheriff in the same vacation that the party died, 
^^ it relates to the teste of the writ as to all but pur- 
'' chasers ; and, consequently, by relation, the personal 
'' estate of which the simple-contractK^reditors would 
" avail themselves, as being in the possession of the 
'' earl, at his death, was not so ; being evicted from 
*^ him, in his life-time, by the execution ; and, therefore, 
'^ the simple-contract-creditors seem to be without re- 
** medy, as to such of the assets as have been seised by 
'* these executions" {d). 

The intelligent reporter has added to his report the 
words, '' sed quare.*" I can not, however, perceive 
otherwise thw that this judgment was correct in pre- 
nuses, inference, and application. 

It is a rule of courts of equity,' in the administration 3. of quartering 
of assets, that, if a creditor of a person deceased have a out^of J^o^mib! 
right to receive his debt from the deceased's personal ^^nt on'o^of 
estate, and also a right to receive it from his real estate ; the'payment^f 
and the personal estate be insuflScient for the payment o^^^f^^her 
of the debt, and also a legiicy payable out of it only, out*of Aat°^^' 
the creditor is to receive his debt, or the excess of the q^Stenng^a 
amount of both debt and legacy beyond the amount of^^^J^\^ 
the personal estate, out of the re«cl estate, so that the {^[ch"it^wai 
legatee may he. enabled to receive his lesacv (e\ "°*» onginaiiy, 

o ^ O ir \ y payable ; a are- 

(d) Finch v. Earl Winchel^ea, (c) Haslewood v. Pope, 3 P. 
in a note to Robinson v. Tonge, W. 322. Lutkins v. Leigh, Ca. 
3 P. W. 399. temp. Talb. 63. Aldrich v. 
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ditortothepay. And, if the Creditor happen to have, already^ received 

ment of whose -...^ , , ii. « 

debt it was ap- bis debt iTom the personal estate ; the legatee is to be 

pitcable, having ,., -i^i ii»» i 

received his admitted to rcccive his legacy, or so much of it as the 
subject appu- pcrsonal cstatc has thereby become insufficient to pay, 

cable to the ^ i i £ ^v 

payment of the out of the real cstatc (/ ). 

^h^ofquar- Thcsc rulcs as to the effectuating of legacies are, 
&" to eff^a'^e however, to be understood with this qualification : namely, 
oS^I^My!" '^^ '*^ ^^^ estiUe, from which the creditor has a 
terin^a^e^^ Wg^A/ to rcceivc his debt, be (according to the order 
&c. a ugaue, ^ f^ odministrtztion of assets treated of in the next 
succeeding chapter) applicable to the payment if the 
debt before the subject of the legacy {g). 

And, mutatis mutandis^ these rules are applicable to 

the case of two legacies, the one payable out of the 

deceased's personal estate only, and the other out of 

both, that and real estate (A). 

In what cases The duc effect of the application of these rules is, it 

tivetothequar- is cvidcnt, to supply mcans for the payment of the 

and'k^^ to legacy, for the payment of which the means are deficient, 

memof/^^'l ^^d uot to improvc the legacy itself, and render it 

not applicable. ^^^^ advautagcous to the legatee than, either, in its 

nature it is, or the testator has made it. 
Residuary lega^ Accordingly, a creditor is not to be directed to receive 

cy. 



Cooper, 8 Ves. 382. Tipping v. 
Tipping. 1 P. W. 729. Heme v. 
Merick, I Salk. 516. Forrester 
V, Lord Leigh, Amb. 171. Fos- 
ter r. Cook, I Bro C. C. 347, 
Norman v. Morrel, 4 Ves. 769. 
Webster v. Alsop, in a note to 
Foster v< Cook, Headley v. Red- 
head, Cooper, 50. 

Headley ▼• Redhead is a case 
of a vendor having a lien on the 
estate purchased by the deceased, 
for the purchase money. 



(/) Clifton V. Burt, 1 P. W. 
678. 

(g) Clifton v. Burt, 1 P. W. 
678. Haslewood t. Pope, 3 P. 
W. 324. Scott v. Scott, Amb. 
383. 

(A) Attorney General ▼. Lord 
Weymouth, Amb. 20. Hyde v. 
Hyde, 3 Ch. Ca. 83. Masters y. 
Masters, 1 P.W.421. Bligh ▼. 
Earl Damley, 2 P. W. 619. 
Norman v. Morrell, 4 Ves. 769. 
Hanby v. Roberts, Amb. 137. 
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his debt oat of the real estate^ for the benefit of a re- 
siditary legatee (i). 
It is a legal postulate that, as there may be a present a legacy, pay- 

. - . . - - ^ able out of both 

right to present possession, so there may be a present real and per- 

right to future possession* In the case of a right of having, reial 

the former description, the subject is said to be vested n^^esLte,^ 

hi possession. In the case of a right of the latter de- 

Bcription^ the subject is said to be vested in right, or a 

tested interest. To the constitution of a right of this 

description, it is necessary that the event on vrhich the 

future possession is to accrue, be such the occurrence of 

which is certain, and not contingent only; such as 

must happen, and not such as, while it may happen, at 

the same time, may not. The death of each of us is 

admitted to be a certain event, and so is the succession 

of a certain proposed day (e. g. the 1st of May) in the 

next year : but the death of one of us before another ; 

of A before B ; or that either will survive that day, are 

contingent. If, therefore, an estate, or a legacy, b6 

given to A, to be possessed, or received, by him, aft^r - 

the death (^ B, or after the 1st of May in the next year, 

A has a present right to the future possession of the 

estate, or receipt of the legacy ; or, as it is expressed^ 

a vested right to, or interest in, the estate or legacy ; 

bnt, if the estate, or legacy, were giren to ^, to be 

possessed, or received, by him, after the death of B, if A 

survived him, or after the 1st of May in the next year, 

if A survived that day, A has not a vested right to, or 

interest in, the estate or legacy. 

Here it may (not unreasonably) be objected, that, 
(since, although the event itself on which the future 

(t) Minor v. Wickstead, 3 man, 1 Ves. 108. Robinson v. 
Bro. C. C. 627. Arnold v. Chap* Gee, 1 Ves. 252. 

2 
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possession is to accrue be certain, as in the examples 
proposed ; yet, that A will live to the time of the 
event prescribed, is uncertain) evertf right to take 
effect in future is but contingent. In answer to which 
it is to be explained that, however valid as a reasonable 
objection this be, it is a positive principle of law that, 
on a limitation of an estate, or interest, to take eS&et 
on a future event, the only event to be considered b the 
event, itself, prescribed; and that the donee himself be 
living at the time of the event on which the estate, or 
interest, is to take effect in possession, constitutes no 
ingredient of that event, nor any condition collateral 
to it (j). 

In conformity with this, a portion given by will, or 
legacy, payable out qf personal estate, expressed to 
be given on some future contingent event, does not 
• become a vested right, or vested in interest, in the 
child, or legatee, before the event ; and, if the event 
have become impossible, the right has ceased (i) ; but, 
it is supposed that there b a difference between suck a 
portion, or legacy, and a portion, or legacy^ expressed 
to be given generally, and, only, directed to be paid, 
on some future contingent event ; and that a portion 
given by will, or legacy, payable out of personal estate, 
of thb description, becomes (as legacies given generally) 
a vested right, or vested in interest, presently from the 
time of the death of the testator (/)• 

This distinction is acknowledged to be, in refeneiure 
to the principles of vesting before explained, unreason- 

(j) Pinbury v. Elkin, 1 P. W. Onslow v. South, 1 Eq^ ca. ab. 

564. 2 Vcm. 768. Pr. in Ch. 296. 

483. (0 Cloberry'scase. Collins v. 

* (A) Cloberry's case^ 2 Vent. Metcalfe, i Vern. 462. Ooidoa 

342. Snell v. Dee, 2 Salk. 416. v. Raynes, 3 P. W. 138. 
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able ; and has always been, ev^n while observed^ dis« 
approred. There is no real difference^ in this respect^ 
between the two cases : whether the portion, or legacy, 
be expressed to be given on the future contingent 
event, or ^ir^ff generally, and directed to be paid, on 
the future contingent event ; they are, alike, only to be 
received, or vest in possession, on a contingent event. 
This, however, being a settled distinction in the civil* 
law, and, accordingly, received, and acted on, in the 
ecclesiastical courts, to which the jurisdiction, in testa- 
mentary cases, universally, and, (as some of them) in 
legatary cases, directly and properly, solely belongs; 
the courts of equity consider themselves required, for 
the sake of uniformity, to adopt, and apply, the same 
rule in such legatary cases as are, indirectly and inci- 
dentally, submitted to their adjudication. 

But, in entire conformity with the principles of 
vestinjg before explained, a portion, or legacy, payable 
out of real estate on some future contingent event, 
does not become a vested right, or vested in interest, in 
the child, or legatee, before the event ; and, if the event 
have become impossible, the right has ceased ; e. g. if 
a portion, or legacy, of this description, be payable on 
the child's, or legatee's, attaining twenty-one, it does 
not become a vested right, or vested in interest, before 
the cUld, or legatee, have attidned that age, and, if 
they die before they have attained that age, the right 
has ceased (i»). 

{m) PouletT. Poulet, 1 Vera. y. Cheales, Pr.in Ch. 318. Jen- 

204. 321. Smith v. Smith, 2 ningsv. Looks, 2 P. W. 276. 

Vera. 92. Yates v. Phettiplace, Goition v. Raynes, 3 P. W. 134. 

2 Vera. 416. Carter v. Bietsoe, Bradley v. Powell, Ca. temp. 

Pr. in Ch. 267. Touraay v. Tour- Talb. 193. Prowse v. Abingdon, 

nay, Pr. in Ch. 290. Stapleton 1 Atk. 482. Hall v. Terry, 1 Atk* 
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And it is indifferent whether the pidftioi^ or legacy, 
be payable out of real estate only^ or» (at least as to so 
much as the personal estate m^y be insufSicient to sa- 
tisfy) primarily, put of per^ojio^ estate ; and secondarily, 
or auxiliarily, only, out of the real estate (»); whe- 
ther the portion be provided by will or deed(o); 
the charge on the real estate be a p<N:tion or oth^ 
charge (p) ; the time of payment be substantively in- 
corporated in the portion, or legacy, itself, (as in the 
case of a portion given by wilt, or legacy, payable out of 
personal estate, expressed to be given on some future 
event, it is supposed to be) or pot (g) ; or interest be 
directed to be paid on it or not (r). 

In conformity with the principle above proposed, that 
it is not the due effect of the application of the rules 
under consideration, to inwove the, legwy itse^, and 
render it more advantageous to the legatee than,. either, 
in its nature it is, or the testator has made it ; but, 
only, to supply means /or the payment (^ it, as it is 



502. Boycot v. Cotton, 1 Atk. 
555. Van v. Clark, 1 Atk. 512. 
Richardson V, Qreese, 3 Atk. 69. 
Attorney- General v. Milner, 3 
Atk. 112. Sherman v. Collins, 
3 Atk. 319. Tunstall v. Bracken, 

1 Bro. C. C. 1 24. Harrison v. 
Naylor, 2 Bro. C. C. 108." 
Oawler v. Standerwicke, 1 Bro. 
C.C. 106. 

(n) Yates ▼. Plicttipiace, 2 
Vem. 416. Jennings v. Looks, 

2 P. W. 276. Prowse v. Abing- 
don, 1 Atk. 482. Van v. Clark, 
1 Atk. 510. Richardson v. 
Greese, 3 Atk. 69. Duke of 
Chandos V. Talbot, 2 P. W. 600. 
King V. "Withers, Ca. temp. Talb. 
116. Shearman v. Collins, 3 Atk. 
319. 



(o) Smith V. Smith, 2 Vero. 
92. Yates v. Phettiplace, 2 Vera. 
416. Jennings ▼• Looks, 2P« 
W. 276. Duke of Chandos v. 
Talbot. - 

{p) Prowse y. Abiogdon* 
Tunstall v. Bracken, Amb. 167, 
I Bro. C. C. 124. Jennings ?. 
Looks. Attorney-General V. Mil- 
ner, 3 Atk. 1 1 2, 

(j) Toumay v. Toornay, Pr. 
in Ch. 290. Carter v. Bletsoe. 
Boycot V. Cotton. 

(r) Yates v. Phettiplace, 2 
Vern. 416. Stapleton v. Chealea, 
Pr. in Ch. 317. Jennings ▼. 
Looks. Van v. Clark. Hodgson 
V. Rawson, 1 Ves. 44. 
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payable; a creditor of a person deceased having a 
right to receive his debt from the deceased's personal 
estate, and also^ a right to receive it from his real 
estate, is not, the personal estate being insufficient for 
the payment of the debt, and also a legacy payable out 
of both real and personal estate^ and expressed to be 
given generally, but directed to he paid on a future 
contingent event, which has become impossible, (and 
the legacy, consequently, relatively to the real estate, 
failed) to be directed to receive his debt out of the real 
estate, so that the legatee may be enabled to receive his 
legacy out of the personal estate. 

Thus, in a case in which A had devised his real 
estate subject tothe payment .of his debts and legacies, 
and bequeathed a legacy of 500/. to B, to be paid at 
his age of twenty-one, or marriage, and B had died 
before he had attained twenty-one, unmarried, (whereby, 
relatively to the real estate, the legacy had failed,) and 
the personal estate of A being insufficient for the pay-* 
ment of his debts and legacies, it was, on the part of 
the personal representative of B, proposed that the 
creditors, and other legatees, should be directed to 
receive their debts, and legacies, out of the real estate, 
80 that he might be enabled to receive the legacy be- 
queathed to B out of the personal estate ; the Court 
refused to direct them to do so (s). 

The judgment of the Court on the case Reynish v. 
Martin, 3 Atk. 330, adjudged, (as was that last stated) 
by Lord Hardwicke, may, without reflection, appear to 
to be at variance with the judgment on that ; but, on 

(s P owers • Dgdon, 1 Taylor, in a note to Clifton v. 

Atk. 482. See also Pearce v. Burt, 1 P. W. 678. Cox's ed. 
Loman, 3 Ves. 135. Pearce t. 
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Teflection, it will be perceived that, as the cases are 
clearly distinguishable from each other, so are the 
judgments compatible. The judgment about to be re- 
ferred to is a pregnant example of that sagacity and 
discrimination which (as it has been, with boUi tniUi 
and taste, expressed by a well-read lawyer of the present 
time,) *' seldom deserted that eminent person."* The 
judgment on Reynisk v. Martin was, that a legacy 
bequeathed payable out of personal estate, and to 
become f ausiliarily, payable out of the real estate 
on a condition precedent not performed^ is, virtually ^ 
but a legacy payable out qf personal estate only, 
and that, consequently, a creditor of the testator, havings 
a right to receive his debt from the testator*s personal 
estate, and also a right to receive it from his real estate, 
is, the personal estate being insufficient for the pay- 
ment of the debt, and also the legacy, to receive his 
debt, or the excess of the amount of both debt and 
legacy beyond the amount of the personal estate, out 
of Uie real estate ; so that the legatee may be enabled 
to receive his legacy : and the case itself was this ; A 
had devised her real estate subject to the payment of 
her debts and legacies^ and bequeathed, as one of the 
legacies, 800/. to B if she married with the consent 
qfC and D ; and B had married, but, as was adjudged, 
without, in effect, such consent : and it having been 
further adjudged, first, that a legacy payable out of 
personal estate, bequeathed on the marriage of the 
legatee with consent, is payable, notwithstanding that 
the legatee have married without the consent, if not, in 
that case, bequeathed to another person instead ; and 
secondly, that a legacy payable out qf real estate 
bequeathed on the condition precedent (as, in this case. 
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it was adjudged to be,) of the marriage of the legatee 
with consent, is not payable on a marriage without con* 
sent: it was, on the part of the personal representative 
of B, who was dead, proposed that, the personal estate 
having, by the payment out of it of the debts and other 
legates, become insufficient for the payment of the legacy 
bequeathed to B, he might be admitted to receive the 
legacy out of the real estate ; the Court decreed ac- 
cordingly^ saying, '' As the real estates were not ori- 
" ginaliy charged, but only as auxiliary, upon failure of 
" the personalty, and the charge on the lands depending 
" upon a condition precedent, which never was per- 
*' formed; this cannot be considered as a legacy 
charged, or chargeable, on the real estate, but, 
merely, as a personal legacy chargeable upon the 
personalty only, ♦ ♦ ♦ Xhe legacy, in the 
*^ present case, depending upon a condition precedent, 
'' never vested so far a^ respects the real estate, but 
" the lands, not being originally charged, but only 
" liable to be so upon performance of the condition, 
'M am of opinion this case must be considered as a 
mere personal legacy. * * * The next question 
will be, whether this Court cannot marshal the assets 
in such a manner as to give the plaintiff a remedy out 
of the real estate, for, as the real estate is expressly 
charged with the payment of all debts and legacies, 
and this legacy, by the event which has happened, 
falls out to be a charge upon the personalty only, 
** I am of opinion that the plaintiff ought to stand in 
** the place of such creditors, or legatees, as have re- 
** ceived a satisfaction out of the personal assets.'' 
By the statute 9 Geo. 2. c. 36, it is provided '' that ^f *^« "^ «^ 

^ ' ^ a legacy ot per- 
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Bonai estate << no mauors, lands, tenements, rents, advawsans, or 

bequeathed for i • i i 

chantabie tues, '' otker hereditaments, corporeal or incorporeal, what- 

the personal 

estate being in- " soever ; nor any sum, or sums of money, goods, 
the payment of '' chattels, stocks in the public funds, securities for 
" money, or any other persmtal estate whatsoever, to 
he laid out, and disposed of, in the purchase qf any 
lands, tenements, or hereditaments, shall be given, 
granted, aliened, limited, released, transferred, as- 
signed, or appointed, or, anywise conveyed, or settled, 
to, or upon, any person or persons, bodies politic or 
corporate, or otherwise, Jhr any estate or interest 
" whatsoever, or^ anywise charged or incumbered, by 
" any person or persons whatsoever, in trust, or fox the 
" benefit of, any charitable uses whatsoever ; unless 
such gift, conveyance, appointment, or settlement, of 
any such lands, tenements, or hereditaments, sum, or 
^' sums, of money, or personal estate (other than stocks 
** in the public funds) be, and be made, by deed in- 
'' dented, sealed and delivered in the presence of two 
or more, credible vidtnesses, twelve calendar months, 
at least, before the death of such donor or grantor, 
(including the days of the execution and death) and 
be enrolled in his Majesty's High Court of Chancery, 
'' within six calendar months next after the execution 
'' thereof, and unless such stocks be transferred in the 
'' public books usually kept for the transfer of stocks, 
** six calendar months, at least, before the death of such 
donor, or grantor (including the days of the transfer 
and death) ; and unless the same be made to take 
efifect in possession, for the charitable use intended, 
immediately from the making thereof, and be without 
any power of revocation, reservation, trust, condition, 
** limitation, clause, or agreement, whatsoever, for the 
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'^ benefit of the donor^ or grantor, or of any person, or 
^ persons, claiming under him." 

The application of the latter of these rules, in the 
case of a legacy qf personal estate, not '' to be laid 
" out and disposed of in the purchase of any lands," &c. 
bequeathed for charitable uses ; in other words, the ad- 
mitting of the legatee to receive the legacy, or so much 
of it as the personal estate has, by the payment of debts 
out of it, become insufficient to pay, out of the real 
estate ; would be a contravention of this statute ; or, 
although, not universally, yet, at least, in some caaes (t) ; 
but the application of the former of these rules, in the 
case of such a legacy, although bequeathed for charitable 
uses ; in other words, the obliging of a creditor of the 
testator having a right to receive his debt from the de- 
ceased's personal estate, and also from his real estate, 
the personal estate being insufficient for the payment of 
both the debt and legacy, to receive his debt, or the ex- 
cess of the amount of both debt and legacy beyond the 
amount of the personal estate, out of the real estate ; 
so that the legatee may be enabled to receive his legacy, 
is, unquestionably, not a contravention of, either, the 
terms, or meaning, of this statute : and a legacy given, 
payable both out of the personal estate of the testator, 
and his real estate, is, relatively to the persofial estate, 
which is primarily applicable to the payment of it, equi- 
valent to a legacy payable with personal estate only. 

By such a measure, neither are any manors, S^c, 
given &c. nor charged, nor incumbered, for charitable 
uses ; nor any sum, or sums, of money, &c. laid out 
and disposed qf in the purchase qf4hem. 

(0 Arnold V. Chapman, 1 Ves. 110. 

K 2 
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It is, nevertheless, an ordinarily received opinion of 
the profession, supposed to be demanded by the effect 
of the cases adjudged upon the subject, that the case of 
a legacy for charitable uses is an exception from the 
rule. To me it seems that, on a review of these cases, 
and a fair estimate of their effect, no obligation to 
entertain this opinion is to be felt. 

The earliest reported case, relatively to this subject^ is 
The Attorney General v. Lord Weymouth, Amb. 20, 
in which A, having bequeathed several legacies, and one 
of them, to the amount of 1000/., for charitable uses, 
and devised his real estate to be sold for the payment 
of his debts, funeral expenses, and legacies ; and it 
was adjudged that the legacy given for charitable uses 
was, relatively to the real estate, under this statute, 
void ; it was, by the decree of the Courts (Lord Hard- 
wicke) at the same time, ** declared that, if the per- 
*^ sonal estate were not sufficient to pay debts, funeral 

expenses, and legacies ; the legacy of 1000/. ought 

to be satisfied entirely out qf the personal estate, 
'' as far as the same would extend ; and that the resi- 
'' due of the testator's debts, and other legacies, ought 
" to he raised and paid out of the real estate, and 
" decreed accordingly." 

The next reported case is Arnold v. Chapman, 1 
Ves. 108, Twhich occurred five years later, and was 
also adjudged by Lord Hardwicke) in which A had, 
by his will, given the residue of his real and personal 
estate, after the payment of his debts and legacies, 
for charitable uses, and, on the part of the residuary 
legatees, it was proposed, that the creditors, and other 
legatees, should receive their debts and legacies, out of 
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the real estate, for their benefit ; but the Court refused 
it; saying, " As to the rule of the Court, of marshalling 
assets, / must take it to be the same as it was be- 
fore the statute; and if 1000/. were devised, and 
'' debts charged on real and personal estate ; the 
'* rule, before the statute, was that the debts should be 
*^ paid out of the real estate, and the legatees should 
'* come on the personal. The Court will do the same 
" now; not by way of standing in the place of ere- 
" ditors, but by turning the debts on the real estate. 
" But there is no such rule, that where real and per- 
'' sonal are charged, and the residue given to a legatee, 
'' or children, the Court would, in such case, turn the 
** charge on the real, to give the whole personal estate 
" to the legatee." 

The Court then, it is true, refused, in this case, to 
direct that the creditors, and other legatees, should 
receive their debts and legacies out of the real estate ; 
but not because the case was that of a legacy /or cha- 
ritable uses; but for a reason which would equally 
affect the case of a legacy of the same nature not be- 
queathed for charitable uses: and the Court, at the 
same time, acknowledged that, if the legacy had been, 
not residuary, but pecuniary, its judgment would have 
been otherwise. 

The next reported case is Mogg v. Hodges, 2 Ves. 
52, (which occurred two years after, and was also ad- 
judged by Lord Hardwicke) on which, indeed, as on 
the last, the Court refused to direct that the creditors, 
and other legatees, of the testator should receive their 
debts, and legacies, out of real estate, for the benefit of 
a legatee of a legacy for charitable uses. The judg- 
ment of the Court did not, however, proceed upon the 
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nature of the legacy in that respect ; but, as will be 
seen, on other reasons which the case supplied, and were 
perfectly sufficient to justify it In that case A had, 
by her will, devised her real estate to be sold for certain 
purposes mentioned, and, afterwards, directed that her 
debts and legacies should be paid out of her personal 
estate, and that the residue of her personal estate, and 
of the money to be produced by the sale of the real 
estate, should be applied by her executors to such cha- 
ritable uses as they should think proper ; and, on the 
part of the re^uary legatees, it was proposed that the 
other legatees should receive their legacies out of the 
real estate for their benefit ; but the Court refused it 
for these three reasons; the first, that it considered 
itself '' not warranted to set up a rule of equity con- 
" trary to the common rules of the Court :" evidently 
contemplating the fuiture of the subfect of the legacy, 
as it had, in the case Arnold v. Chapman ; the second, 
that '' it would be contrary to the express direction of 
** the testatrix, who desired, first, that her legacies and 
" debts should be paid out of the personal estate ;** and 
the third, that the other legacies were not payable out 
of the real estate ; itself, a sufficient reason, at once^ for 
the judgment. 

There are, indeed, scattered in the report expressions, 
represented to have been employed by the Court, which 
would indicate it to have considered that the cases of 
legacies (pecuniary even) for charitable uses, were an 
universal exception from the rule under consideration ; 
but, it is to be understood of these expressions, that none 
were employed by the Court with the intention of pro- 
fessing such an opinion : for it would be, as well as to 
its former judgments in the cases Attorney General v. 



AND OF WHAT ASSETS ARE OF EACH KIND. 135 

Lard Weymouth^ and Arnold v. Chapman, contrary to 
its judgments in the cases subsequent to them, about to 
be mentioned ; and Lord Hardwicke was not a man to 
whom that vacillation of judgment which is the natural 
associate of poverty of learnings or imbecility of reason^ 
is to be imputed. 

The next case is Attorney General v. Graves, Amh. 
155^ (which occurred two years later^ and was also ad- 
judged by Lord Hardwicke) in which A had, by his 
willy given the residue of his real and personal estate, 
including a term for years in gross, for charitable uses ; 
and, it having been adjudged that a bequest of such a 
term was void, under this statute ; it was, on the part 
of the legatees for charitable uses, proposed that the 
creditors of the testator, subject to the payment of the 
debts of whom he had devised his real estate^ should be 
paid out of the real estate, and the term ; the Court 
adjudged the term which (the bequest of it being void) 
had become, in effect, undisposed of, to be applied in 
the payment of the debts before the residue disposed 
of; but that the creditors were not to be directed to 
receive their debts out of the real estate, as proposed, 
for the benefit of residuary legatees, as the relators 
were ; but is reported to have, at the same time, said 
'* I shall not set up a new rule for the benefit of cha* 
rities, but they may have the benefit of the old rule. 
When there are general legacies, and the testator has 
charged his real estate with the payment of ail his 
legacies, if the personal estate is not sufficient to 
pay the whole, the Court has said the legacy to 
** the charity shall he paid out of the personal 
^ estate, and the rest out of the real estate, that 
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the will of the testator may be performed in 

totc^ (u). 

The next case, and the last of this class adjudged by 
Lord Hardwicke, is Attorney General v. TamkinSy 
Amb. 216. That case was precisely similar in circum- 
stances to Attorney General v. Graves, and received 
a similar adjudication. 

To this time the rule^ it appears, was, that, if a credi- 
tor of a person deceased had a right to receive his debt 
from the deceased's personal estate, and also from his 
real estate, and the personal estate were insufficient for 
the payment of the debt, and also a legacy bequeathed 
for charitable uses, out of it only ; the creditor was to 
receive his debt, or the excess of the amount of both 
debt and legacy beyond the amount of the personal 
estate ; out of the real estate ; so that the legatee mi^lit 
be enabled to receive his legacy : but that, if the credi- 
tor had happened to have already received his debt from 
the personal estate, the legatee was not to be admitted 
to receive his legacy, nor any part of it, out of the real 
estate. 

And, mutatis mutandis, the rule was similar in the 
case of two legacies, the one bequeathed, for charitable 
purposes, out of the deceased's personal estate only, and 
the other out of both that and real estate. 

The next case (the judgment on which is supposed 
to have, at once, effected the abolition of the positive 
part of this rule) was adjudged by a person, entitled 
neither by genius, nor professional acquirements, to dis- 
dain the judgment of one so eminent in both as Lord 

(tt) Attorney General V.Graves, ney General v. Tomkins, Amb. 
Amb. 1 55, and in a note to Attor- 216. 
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Hardwiche, who^ although not the most renowned and 
glorious among those who, in their turns, have holden 
his office, (so to be esteemed, being an honour due to 
that paramount and signal man, the far-famed reformer 
of philosophy) was yet, at least, the best judge who ever 
sat within the walls of the same court. 

In th.. ««. in which :. h.d, hy her wiU, gi™ her 
freehold and leasehold estates, and the residue of her 
personal estate, for charitable uses ; and the disposition 
of the freehold and leasehold estates having been ad- 
judged to be void ; it was, on the part of the residuary 
legatees, proposed that the creditors of A, to the pay- 
ment of the debts of whom the freehold estates were 
subject, should be paid out of the freehold estates, and 
that the leasehold estates should be applied in the pay- 
ment of them, the other creditors, and the legatees, 
before the residue of the personal estate disposed of; it 
was adjudged, by the Master of the Rolls, that the cre- 
ditors to the payment of the debts of whom the free- 
hold estates were subject, were not to be directed to be 
paid out of the freehold estates ; but that the leasehold 
estates should be applied in the payment of the debts 
and legacies, before the residue of the personal estate 
disposed of. This judgment was in conformity with 
those which had been pronounced on the cases Attorney 
General v. Graves, and Attorney General v. Tom-- 
Inns. From this judgment, or rather that part of it 
which was adverse to them ; namely, the latter part of 
it ; the defendants appealed to Lord Northington, whose 
judgment thereupon is thus reported, '^ The question 
respects only the leasehold, which, by reason of the 
devise being void, falls into the residuum. Q. Whether 
'* the Court shall marshal the assets ; and, by applying 
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** the leasehold, in the first place, to payment of debts, 
^ leave the other assets to be applied to the charity, and 
by that means, do, per ohliquum, what could not be 
done per iUrectum. The old rule of marshalling 
assets was, in case where a person had a double fund 
to resort to, and another person had ademand upon one 
** of those funds, the Court has turned the person having 
** the double security, upon that fund which was not 
*' liable to the other person's demand, in order to leave 
'' that fund open which was. That was attended with 
'* no inconvenience to any person, and it eflfectuated the 
'' intention ; but this would be a method to elude the 
** statute, which I will not do" (v). 

In the next succeeding chapter, the subject of it 
being, *' Of the successive order in which assets are to 
" be administered," it is explained to be a rule (and a 
reasonable one it is) that, while the residue of the per- 
sonal estate of a deceased debtor, after the payment of 
his legacies, specific, and pecuniary, or of such of them 
as are payable out of his personal estate, is, primarily, 
applicable to the payment of his debts; it is, in the 
internal administration of the residue itself, the rale, 
that a part undisposed of is applicable to the payment 
of the debts, before the part disposed of. 

The author of this judgment professed, it seems, bis 
apprehension that, to apply the produce of the lease- 
hold estate in the payment of the debts of the deceased, 
** would be a method to elude the statute ;" that ist 
that the ^ectuating of a legacy qf personal estate, 
altogether not prohibited by the statute; or of so 
much of a legacy partly so prohibited, and, as to the 

(y) Atioraey General v. Tyndall, Amb. 614, 
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rest, not, as u not m prohibited; " would be a 
'^ method** of doing that which, by the statute, has 
been prohibited. 

It is enough to expose the paralogisms of this 
judicial sciolist, and one may well be allowed to decline 
resentment of the eager irreverence with which he 
seems, from other parts of the report, to have assailed 
a man whose magisterial merits his enemies, even, 
were too judicious to solicit the disgrace of refusing 
to acknowledge. Contempt forbids it, and indignation 
one may not feel ; but contempt, cordial indeed, it is 
allowable to entertain of the incipient hope, the puny 
endeavour, to spoil of his reputation a man who, always 
before the public, had concluded a long life of high 
desert, and borne with him his hoarded honour to the 
shelter of the grave. 

The exception, taken to the judgment .of I^ord 
Hardwiche on the case Attorney General v. Bowles, 
referred to in the report, instead of being just, is but 
evidence of the hebetude of the exceptant; the judg« 
ment, itself, is another proof of his lordship's habitual 
discrimination and sense. 

The next case was the Attorney General v. Cald^ 
well, Amb. 635, in which A had bequeathed the 
residue of his personal estate (including mortgages) 
for charitable uses ; and the legacy having, as to the 
mortgages, been adjudged to be void ; it was, on the 
part of the legatees, proposed that the mortgages, 
thus become undisposed of, should be applied in the 
payment of the debts, and other legacies, of the tes- 
tator ; before the residue disposed of ; which the Court 
decreed accordingly. 

The next case was the Attorney General v. Martin, 
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cited in the Attorney Oeneral t. Lord Winchelsea^ 
3 £ro. C. C. 373, in which A had bequeathed the 
residue of her personal estate, including mortgages 
and other real securities, for charitable uses ; and the 
legacy, as to the mortgages, &c., being void, they 
became in effect undisposed of, it was, on the part of 
the charities, proposed that the mortgages, &c. should 
be applied to the payment of debts before the residue 
of the personal estate disposed of; and, by the Master 
of the Rolls, so adjudged ; but, afterwards, on appeal 
to the Lord Chancellor, this judgment was reversed. 

The next case was Foster v. Blagden, Amb. 704, 
in which A had, by her will, given her real and 
personal estate, subject to the payment of her debts, 
for charitable uses ; and, on the part of the charity, it 
was proposed, that the debts should be paid out. of the 
real estate (the devise of which was void) for the benefit 
of the charity ; the Court refused to direct them to be 
so paid. It is sufficient to say of the judgment in this 
case, that the case was, as Arnold v. Chapman, Mogg 
V. Hodges, Attorney Oeneral v. Oraves, and At- 
torney General v. Tomkins, a case of a residuary 
legacy, and, therefore, the judgment on it in con- 
formity with those in them. 

The next case was HiUyard v. Taylor, Amb. 713, 
in which A had, by his will, devised real estate to be 
sold for the payment of his debts, funeral expenses, 
and legacies, and bequeathed pecuniary legacies for 
charitable uses; and the creditors and other legatees 
having received, from the personal estate, their debts 
and legacies, it had become insufficient for the payment 
of the legacies given for charitable uses ; and it was 
decreed, by the Master of the Rolls, that the legatees 
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of those legacies should be admitted to receive their 
legacies, or^ so much of them as the personal estate 
had become insufficient for the payment of^ out of the 
real estate. On appeal to the Lord Chancellor, the 
decree was, in this respect, reversed. According to 
the report, the Lord Chancellor professed to refer to 
the judgment in Foster v. Blagden, as the authority 
for his own ; but that case was, altogether, different ; 
being the case of a residuary, while this was that of a 
pecuniary, legacy. The decree of the Master of the 
Rolls was reversed correctly ; but for a reason difierent 
from that professed; namely, that the effect of the 
decree was to assign to the legatees for charitable uses 
an '' interest" in the real estate, or to " charge or en- 
'* cumber^ it for their benefit ; a measure, as it has been 
before mentioned, in contravention of the statute. 

The next case is the Attorney General v. the Earl 
of Winchelsea, 3 Bro. C C. 373, in which A had 
bequeathed the residue of his personal estate, including 
mortgages, and other real securities, for charitable uses; 
and the legacy, as to the mortgages, &c., having been 
adjudged to be void ; they became, in effect, undisposed 
of, the Court directed them to be applied in the pay* 
ment of the debts and legacies of the deceased, equally, 
(in proportion to their relative values) with the residue 
disposed of. 

The next case is Makeham v. Hooper, 4 Bro. C. C. 
153, in which A bad, by his will, devised real estate to 
be sold for the payment of his debts, and legacies ; and 
bequeathed pecuniary legacies for charitable uses; 
and, the personal estate being insufficient for the 
payment of the debts, and legacies, it was, on the 
part of the charities, proposed, that the debts, and 
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other legacies, should be paid out of the real estate, 
the Court (Lords Commissioners) refused it, and is 
reported to have, at the same time, said, it " thought 
they were bound by the recent cases with respect to 
the question of marshalling. // did not appear 
'' what was the reason of the turn in the cases ; but 
" as the decisions had taken that course they could 
" not alter them." 

Having, now, taken a review of the cases relative to 
this subject, I proceed to estimate the effect of them. 
It appears, that in one case, namely, the Attorney 
General v. Lord Weymouth, it was adjudged that, 
if a creditor have a right to receive his debt from the 
deceased's personal estate, and also from his real estate, 
and the personal estate be insu£Scient for tjie payment 
of the debt, and also a specific, or pecuniary, legacy 
bequeathed for charitable uses; the creditor is to 
receive his debt, or the excess of the amount of both 
debt and legacy, out of the real estate; and that, 
mutatis mutandis, the rule is applicable to the case of 
two legacies, the one not bequeathed for charitable 
uses, and payable out of both real and personal estate, 
and the other bequeathed for charitable uses, and 
payable out of personal estate only : that in five cases ; 
namely, Arnold v. Chapman, Mogg v. Hodges, the 
Attorney General v. Graves, the Attorney General 
V. Tomkins, and Foster y, Blagden, this rule was 
expressly, or impliedly, acknowledged : that, on the 
other hand, of the cases in which it was adjudged, that 
a creditor, or legatee, should not be directed to receive 
his debt, or legacy, out of the real estate for the benefit 
of a legatee of a legacy bequeathed for charitable uses ; 
five, namely, Arnold v. Chapman, Mogg v. Hodges, 
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the Attorney General v. Graves, the Attorney 
General v. Tonkins, and Foster v. Blagden, were 
cases of, not specific, or pecuniary, but, residuary 
legacies ; one, namely. Hilly ard v. Taylor, was a 
case in which the creditors had received their debts 
out of the personal estate, and it was proposed, not 
that the creditors, or other legatees, should be directed 
to receive their debts and legacies out of the real 
estate, but that the legatee of the legacy bequeathed 
for charitable uses should be admitted to receive his 
out of it; three, namely, the Attorney General v. 
TyndaU, the Attorney General v. Martin, and the 
Attorney General v. Earl of Winchelsea, were cases 
in which the Court, not merely refused to interfere to 
^ectuate the legacy bequeathed for charitable uses, 
but, rather, interfered, by perverting the ordinary 
course of the administration of assets, to frustrate it I 
(too unreasonable and extravagant ''a method** of 
preventing the '' eluding" of the statute, to be justified : 
to which, however, such as they are, are opposed an 
equal number of contrary cases, namely, the Attorney 
General v. Tomkins, the Attorney General v. Graces, 
and the Attorney General v. Caldwell:) and one 
only, namely, Makeham v. Hooper, which is, fairly, 
to be considered to be an authority for the opinion 
that the case of a legacy bequeathed for charitable 
uses is an exception from the rule that, if a creditor of 
a person deceased have a right to receive his debt from 
the deceased's personal estate, and also from his real 
estate, and the personal estate be insufficient for the 
payment of the debt, and also a legacy payable out 
of it only, the creditor is to receive his debt, or the 
excess of the amount of both debt and legacy beyond 



144 OF THE SEVERAL KINDS^ AND DISTINCTIONS^ OP ASSETS ; 

the amount of the personal estate, out of the real 
estate ; so that the legatee may be enabled to receiye 
his legacy: and the judgment on this case is, pro- 
fessedly, referred to those pronounced on the cases 
Attorney General y. Martin and Attorney General 
Y. Earl of WincheUea, as the authority requiring it, 
but which, as has been shown, could not have con- 
stituted an authority for that, nor any other, judgment. 

This case, then, of Makeham y. Hooper stands, not 
only but an imperfect authority in itseff, but is op- 
posed by principle^ one adjudged case, and fiye 
properly judicial opinions. 

But that which I haye before mentioned to be the 
receiyed opinion, will remain so, and counsel continue 
to adyise their clients accordingly, until some judge 
shall be found with that spirit and confidence which he 
should possess who proposes to reform errors inveterate 
and authoritative, to correct the error in which it has 
originated. 
ofthecaseofa It has bccu adjudged to be an exception from the 

creditor, having • a 

a right to re- rule, that, a creditor of a person deceased having a 
from the de- right to rcccive his debt from the deceased's personal 
Bonai estate, cstatc, and also from his real estate devised absolutely ^ 
devised abso- (i. c. uot subjcct to the payment of debts) is not (the 
i^tee^f per- pcrsonal estate being insufficient for the payment of the 
sonai estate. ^^^^^^ ^^j ^^ ^ legacy payable out of it only) to be 

obliged to receive his debt, nor any part of it, out of the 
real estate devised absolutely, so that the legatee may 
be enabled to receive his legacy (ir). 



(w) Clifton V. Bart, 1 P. W. 171. Haslewood ?. Pope, 3 P. 

678. Scott V. Scott, Amb. 383. W. 322. Aldrich v. Cooper, 8 

Herne y, Merrick, 2 Salk. 416. Ves. 382. 
Forrester v. Lord Leigh, Amb. 
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The principle of this rule is, of course, that real 
estate devised absolutely is only applicable to the pay- 
ment of the devisor's debts, or rather such of them to 
the payment of which it is subject, after his legacies. 
If this principle be correct, the rule is so ; if not, not. 
In the next succeeding chapter, of which the subject is 
the successive order in which the assets of a deceased 
are to be applied, and in its proper place in that 
chapter, this question is considered. 

But it is a rule, that a creditor whose debt is due 
on mortgage of real estate devised absolutely is (the 
personal estate being insufficient for the payment of the 
debt, and also a legacy payable out of it only) to be 
obliged to receive his debt, or the excess of the amount 
of both debt and legacy beyond the amount of the 
personal estate, out of the real estate devised abso- 
lutely ; so that the legatee may be enabled to receive 
his legacy {x). 

In the case Pollexfen v. Moore , 3 Ath. 272, in which of the case of a 

- - - , , . vendor having 

A (Moore) had purchased real estate, and died, leaving a lien on the 
the purchase-money unpaid, and devised the estate to the purchase* 
B (John Kemp) absolutely, and appointed him the legatee of the 
executor of his will, and bequeathed a legacy to C (Mrs. ^^^ 
Moore) J and B had wasted the personal estate, so 
that it had become instffficient to satisfy both the 
purchase -money and the legacy, and left the estate 
to descend on his son D (B. Kemp) ; and, on the 
vendee having preferred a bill against Z), and C who 



(x) Lutkins v. Leigh, Ca. 2 Vern. 477. Cope v. Cope, 2 

temp. Talb. 53. Forrester v. Lord Salk. 449. Earl of Tankerville v. 

Leigh, Amb. 171. Scott v. Scott, Fawcet, 2 Bro. C. C. 51. Ha- 

Amb. 383. O'Neal v. Mead, 1 milton v. Worley, 2 Ves. jun. 62. 

P. W. 693. Hawes v. Warner, 4 Bro. C. C. 199. 
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had become the personal representative of A, for the 
payment of the purchase-money, C had preferred a bill 
for the payment of the legacy, and that, on the vendee's 
receiving his purchase-money from the personal estate, 
she might be admitted to receive her legacy out of the 
estate purchased ; the Court is reported to have said, 
'' The vendor of this estate has, to be sure, a lien upon 
the estate to be sold for the remainder of the pur- 
chase-money ; for, from the time of the agreement, 
Moore was a trustee as to the money for the vendor. 
But this equity will not extend to a third person; 
but is only confined to the vendor and vendee ; and, 
if the vendor should exhaust the personal assets 
of Moore and Kemp, the defendant wiU not he 
entitled to stand in his place, and to come upon 
the purchased estate in the possession of Kemp's 
heir. But then the heir of Kemp shall not avail 
himself of the injustice of his father, who has wasted 
'' the assets of Moore which should have bemi applied 
in paying the defendant's legacy. Therefore the 
estate which has descended from John Kemp, the 
'' execqtor of Moore, upon B. Kemp, comes to him 
'^ liable to the same equity as it would have been against 
^' the father, who has misapplied the personal estate: 
'' and, in order to relieve Mrs. Moore, I will direct 
'' Pollexfen to take his satisfaction upon the pur-- 
^* chased estate ; because he has an equitable lien both 
upon the real and perspnal estate, and will leave this 
last fund open, that Mrs. Moore, who can, at most, 
be considered only as a simple-contract creditor, 
may have a chance of being paid out of the personal 
" assets.** 

This decree of the Court (according to the report) 
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was founded on the fact of the devisee having, by 
wasting the personal estate of the vendee, become a 
debtor to the legatee ; and it appears that, had the 
case been merely that of a legatee and devisee of a 
vendee, the Court's decree would have been otherwise. 
It will, presently, be seen that the correctness of this 
report is, apparently, not merely rendered doubtful, but 
effectually negatived. In vindication, however, of the 
correctness of the report, it is to be proposed in the 
first place, that it is almost unaccountable that the 
reporter, whose report is, in itself, consistent and 
uniform, should have been under a consistent and uni- 
form misapprehension of the Court's explanation of the 
reasons of its judgment, the detail of which was, evi- 
dently, so long: and, in the second place, that the 
judgment of the Court thus understood, is in conformity 
with those on Clifton v. Burt, and the other cases, with 
it, before referred to. 

From the terms of the decree, however, (which have 
been copied by Mr. Sanders from the registrar's 
books, in the margin of his edition of the report) it 
does appear that, (as I have said) the correctness of the 
report is, not only to be doubted, but negatived. 

The terms of the decree, in this respect, were, that 

an account should be taken of the personal estate of ^, 

and of the purchase-money remaining unpaid, and, '' in 

' case it should appear, that Moore did not leave 

* assets to pay what should he so due for the residue 
^ of the purchase-money, and all his other debts, 
' legacies, and funeral expenses ; or, if such personal 
' estate of Moore is not now sufficient to pay the same, 

* by reason that the assets of Kemp are not sufficient to 
' answer such part thereof as came to his hands ; it \& 

L 2 
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declared, that such deficiency ought to be made good 

out of the purchased estate." 

The only means of reconciluig the variance which 
exists between the report and the decree is, that the 
former alternative was introduced into the minutes, or 
draught, of the decree, (as is not uncommonly the case 
in such affairs) by the registrar himself, without atten- 
tion, or at the instance of the legatee's solicitor, and 
allowed to pass by the solicitor of the other party, who 
knew that, since the latter alternative would be realised, 
it was indifferent to his client what was provided as to 
the former (y). 
ParaphernaUa. In the case BuvtoH V. Pierpoifit, 2 p. W. 78, it was 
adjudged that, if a deceased husband have devised real 
estate to which he was entitled in expectancy only, for 
the pa3rment of his debts ; (estate devised for the pay- 
ment of debts being, it will be seen hereafter, in the 
next succeeding chapter, applicable to the payment of 
the deceased's debts previously to the paraphernalia 
of his widow) and, before the event on which the estate 
is to become vested in possession have happened, the 
paraphernalia have been applied in the payment of 
debts; and, afterwards, the estate become vested in 
possession, and assets; the widow is not entitled to 
receive the value of her paraphernalia out of the 
estate. 

In that case, A had bequeathed to his wife her jewels, 
and, being entitled in reversion, after estates tail^ to 
real estate, had devised his real estate subject to the 
payment of his debts and legacies, and, before the 
determination of the particular estates, the parapher- 

(y) See Austen v. Halsey, 6 2 Ves. 209. Headley v. Red- 
Ves. 476. Trimmer v. Bayne, head, Cooper, 50. 
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nalia of his widow had been applied in the payment of 
his debts ; and^ afterwards^ the particular estates had 
become determined^ and the widow claimed the value 
of her paraphernalia out of the estate ; it was ad- 
judged that^ '' as bona paraphernalia the widow could 
*^ have no title to them, and that this case differed from 
Tipping V. Tipping (»), regard being had here to 
the time of the death of the testator^ when the real 
and personal assets were not su£Scient for the payment 
*' of the debts ; nay, at the time when these jewels 
were applied to the debts, there was a deficiency of 
assets, real and personal, for the payment thereof ; 
and, although, afterwards, upon a remote contingency, 
such as was not to be presumed or waited for, viz. 
a death without issue, assets had fallen in; yet that 
'' this should not alter the case as to the bona para- 
phernalia, for the same might not have happened 
until twenty or thirty years after the death of the 
testator, nor, possibly, until after the death of the 
widow, when the end and design, of the widoufs 
wearing her bona paraphernalia in memory of her 
husband, could not have been answered ; and there- 
** fore it was reasonable, that this should be reduced to 
a certainty, viz. that if there should not be assets, 
real and personal, at the testator^s death, or, at 
least, at the time when the jewels were applied to 
debts, then the jewels should be liable." The Court, 
however, in the end, decreed the widow to be paid the 
value of her paraphernalia ; considering her entitled 
to them, although not as such, yet as a legatee of 
them. 

(z) 1 p. W. 729. 
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The Court's opinion on the claim of the value of the 
paraphernalia as such, is erroneous ; for, first, it is a 
principle of equity, that a right does not fluctuate as 
the means of realising, or effectuating, it ; and, if, at 
the time when the paraphernalia were applied in the 
payment of the debts, the estate had been vested in 
possession ; it is admitted that the widow would have 
been entitled to receive, out of it, the value of her^ara- 
phernalia; and, relatively to the right between her 
and the devisee^ it was indifferent that the estate 
became vested in possession only afterwards ; secondly, 
if it be true, that a widow is only entitled to be 
satisfied the value of her paraphernalia out of such 
assets, only, as may happen to be available at the time 
of the death of her husband^ or when hex paraphernalia 
are applied ; it is of consequence that^ if they were 
applied before a debt due in future had become due, 
she would not be entitled to be satisfied the value of 
them out of the amount of it when received^ but that it 
should rather even become the property of the next of kin 
of her husband, as undisposed of ; a consequence surely 
not to be admitted ; and thirdly, that if it be a con- 
dition of her right to her paraphernalia relatively to 
such as claim under her husband, that she should be 
able to wear them '* in memory of her husband" (!) her 
right must cease so soon as they are once parted with, 
and whether there were other assets previously applicable 
or not ; another inadmissible consequence. 
Of the cases of Cascs allied, in principle, to this of a creditor of the 
J^Ti^'Tf ^'8 deceased having a right to receive his debt from the 
l^om^iedby deccascd's pcrsoual estate, and also a right to receive it 
SSTo/acm^ from his real estate; the personal estate being insuf- 
S^*to %T^d ficient for the payment of both it, and a legacy payable 
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out of the personal estate only; are those of, first, a of a gift to ^ of 

. . i-ii* subject appli- 

person assuming to dispose of to A, that which belongs cable to the 
to B^ X ; giving to B something of his own, Z; and debt due from 
secondly, a gift to ^ of a subject, X ; or a part of it, or, in which 
applicable to the payment of a debt due from the donor '^t'^ I f^ 
to B, or in which B has an interest, with a gift to B of Crs^^JT^ 

j*/v» J 1 • * /ir X i» •4. • X* ^ *• i» of his debt, &c. 

a different subject, Z ; or a part of it, m satisfaction of 
his debt, or interest : in the former of which cases, if B 
claim Xy or in the latter, his debt or interest in X ; A 
is to be admitted to receire a compensation for X, or 
such part of it as was given to him, or for so much as, 
through the claim of B, it may have become insufficient 
to satisfy the gift to him, out of Z. 

These two cases differ only in this, that, in the former, 
the subject of the gift to ^ is another's property, and 
in the latter, the donor* s own, subject to the claim, or 
interest, of another. 

Of this latter case the specific condition is, that the 
gift to B be neither, first, of a subject to be applied to 
the payment of his debt, (e. g. B being a simple-con- 
tract-creditor, a devise, or charge, of real estate for the 
payment of simple-contract-debts) for, if otherwise, the 
case, instead of this, would be that (before treated) of 
a creditor having a right to receive his debt from X, 
and also a right to receive it from Z, and X being in- 
sufficient for the payment of a debt and also a legacy 
payable out of it only : nor secondly, of a part of the 
subject of the gift to A (e. g. a gift of a part of X, the 
residue being given to il) for, if otherwise, and the 
debt claimed by B be less than, or equal to, the gift to 
him ; the gift to A is not abridged ; and, if more, then 
there is nothing from which compensation can be made 
to A. 
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There is also this difference between the case of a 
creditor having a right to receive his debt from X^ and 
also a right to receive it from Z, and X being insuf- 
ficient for the payment of the debt and also a legacy 
payable out of it only ; and. this case ; namely^ that in 
that, the creditor may be preordained to receive his 
debt fromZ; whereas, in this, he cannot be compelled 
to accept the satisfaction proposed. 

I proceed to treat first, of the rules proper to each 
of these two cases, and afterwards, of those, common 
to both. 

Before it be determined^ that ^ is to be admitted to 
receive a compensation out of ^; it must appear that, 
in the former case, B is not both at liberty to retain his 
property, and entitled to the subject of the gift to him ; 
and, in the latter, that he is not both, at liberty to 
claim his debt, or interest, and entitled to the subject of 
the gift to him. 
Election, what Election is the assumption of some, or one; of many 
things, with remission of the rest. 

When a person claims many things, being but en- 
titled to any, or either, of them, only ; he is to elect 
between them. 
In what cases The cases in which election occurs, are these three ; 

It occurs. /» 1 

first and secondly, the two about to be treated ; and 
thirdly, that of a person having instituted a suit both at 
law, and in equity, for the same end. 

This last is impertinent to the present purpose, and 
therefore to be omitted. 
1. Of Election FiRST. Of clcction in the case of an assumed dis- 

in the case of - . ^ .i , 

anassumeddis- position Of another s property. 

SSer^sVo-^^ If a person assume to dispose of that which belongs 

G^i^rai rule, to another, giving to him something of his own ; the 
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person to whom the gift has been made is not to have 
both ; but, only, either ; which he elect ; e. g. if the 
tenant for a particular estate assume to dispose of the 
estate in fee, and give to the tenant in fee some other 
estate of his own, the tenant in fee is not to have both 
the estate in fee and the other estate, but only either, 
which he elect (a). 

This rule is applicable, only, in cases in which the in what caaes 

1 J* •-• J .\ "A. - • J • -T applicable, and 

assumed disposition and the gift are contained tn the in what not. 
same instrument of disposition. 

Thus, in a case in which ^, (General Pulteney) tenant 
for a particular estate of certain houses ; (those in /SacA:- 
viUe Street,) had, for valuable consideration, made 
leases voidable by the tenant in remainder ; and, after 
his death, B the tenant in remainder ( W. Pulteney, the 



(a) Noys ▼. Mordaunt» 2 Vera. 
581. Streatfield v. Streattield, 
ca. temp. Talb. 176. Kirkham 
▼. Smith, 1 Ves. 258. Forrester 
V. Gotten, Amb. 388. Cull v. 
Showell, Amb. 727. Read v. 
Crop, 1 Bro. C. C. 492. Bigland 
V. HuddlestoQ, 3 Bro. C. C. 285. 
Straiton v. Best, 1 Ves. jun. 285. 
Blake v. Bunbury, I Ves. jun. 
514. Lady Cavanv. Pulteney, 2 
Ves.jun.544.aiid cited in Hinch* 
cliffe V. Hinchcliffe, 3 Ves. 56. in 
Rutter ▼. Maclean, 4 Ves. 537. 
and in Pole v. Lord Somers, 6 
Ves. 314. Chetwynd v. Fleet- 
wood, 4 Bro. P. C. 435. Carru- 
thers V. Camithers, 4 Bro. C. C. 
500. Whistler v. Webster, 2 Ves. 
jun. 367. Wilson v. Townshend, 

2 Ves. jun. 693. Wilson v. Mount, 

3 Ves. 191. Wright v. Rutter, 2 
Ves. jun. 673. Rutter v. Maclean. 
Blount V. Bestland, 5 Ves. 515. 
Pole V. Lord Somers. Druce t. 
Denni8on,6 Ves.385. Thellusson 



V.Woodford, 13 Ves. 209. Dash- 
wood V. Pejton, 18 Ves. 27. 
Welby V. Welby, 2 V. and B. 
187. Green y. Green, 2 Meriv. 
86. Moore v. Butler, 2 Sch. and 
Lef. 249. 

Noys V. Mordaunt. Kirkham 
V. Smith, and Blount v. Bestland, 
are cases of express, the rest of 
constructive, assumption. For- 
rester V. Cotten, Cull v. Showell, 
Read v. Crop, Wilson v. Mount, 
and Dashwood y. Peyton, are 
cases in which it was adjudged 
that there was not sufficient evi* 
dence of an assumption to dispose 
of that of which it was supposed 
there was an assumption to dis- 
pose ; the rest are cases in which 
it was adjudged that there was. 
Bigland v. Huddlestone, Green 
y. Green, Chetwynd y. Fleet- 
wood, Camithers y. Carruthers, 
and Moore y. Butler, are cases of 
assumption to dispose of another's 
property by deed. 
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defendant) to whom A had, by will, given other estates 
of his own, had proceeded to vacate the leases ; and the 
lessees had preferred a bill in equity against B, and 
against C, (Lord Darlington) to whom A had given 
the residue of his personal estate, that B might confirm 
their leases, or compensation for the loss be made to 
them out of the personal estate of A ; and C had 
preferred a cross bill against B, that he might elect 
whether he would acknowledge the leases or not; 
and if not, that he might cede the estates given to 
him hy A\ it was adjudged, that he was not obliged 
to elect for the benefit of C, nor (the Court saying. 

Parties claiming to put a person to election must 

claim specific rights under the same will) of the 
'* lessees'* (J). 

It is indifferent that the gift is of that which the 
person to whom it has been made would, without it, 
have been entitled to, as heir of the person assuming 
to dispose of his property {c) ; or whether the person 
assuming to dispose of the property of another were 
conscious, or unconscious, that it was the property of 
another {d). 

If the act, by which the author of it has assumed to 
dispose of that which belongs to another, be intrin- 
sically invalid; (e. g. if the author of it he personally 
incapable to do such an act(e), or the act be in- 
formally done {/); the case represented in the rule 

(6) Lady Cavan v. Polteney, (e) Hearle t. Greenbank, 3 

2 Ves. jun. 544. AUc 695. 1 Ves. 298. 

(c) Thellusson v. Woodford. (/) Hearle y. GreenbaDk. 
Welby V. Welby. See Rich v. Sheddon v, Goodriche, 8 Ves. 
Cockell, 9 Ves. 369. 481. 

(d) Welby v. Welby. But 
see Cull V. Showell. 
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has not occurred; an assumptive disposition has not 
been made; and the person to whom that which the 
author of the act has thereby^ apparently, assumed to 
dispose of, belongs, may hare both that, and that which 
the author of the act has given him ; unless, indeed, it 
be, otherwise, expressly provided by the author of the 
act(^). 

It had, however, before the statute 55 Geo. 3. c. 
1 92, while to the effectuating of a will made of copy- 
hold estate a surrender to the use of it was necessary, 
been adjudged that, if a person assume to devise 
copyhold estate virithout a surrender to the use of his 
will, the person to whom the estate belongs is not to 
have both that, and that which the author of the 
assumptive devise has given him; but only either 
which he elect (h). 

And in the case Brodie v. Barry, 2 V. and B. 127, 
in which a person had assumed to devise real estate in 
Scotland by an informal will, it was similarly adjudged. 

If the person supposed to have assumed to dispose 
of the property of another have, in the instrument of 
disposition, by which he is supposed to have assumed 
to do so, used terms sufficient for the disposition of the 
property, in case it had been his own ; and he appear 
to have considered it as his oum property, he is to 
be considered as having assumed to dispose of it. E. g. 
Let the property be a manor. If the person have 
proposed to dispose of ^^ his nutnors,** and it appear 
that he considered the particular manor as his property, 

(g) Broughton v. Broughton. 15 Ves. 391. 1 Bro. C. C. 588. 

2 Yes. 12. Whistler v. Web- Rumbold v. Rumbold, 3 Ves. 

ster, 2 Ves. jun. 367. 65. Pettiward v. Prescott, 7 

(h) Unett V. Wilkes, Arab. Ves. 540. Judd v. Pratt, 13 

430. Ardesoife v. Bennett, Ves. 168. 15 Ves. 390. 
Dick. 463. Frank v. Standish, 
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he is to be considered as having assumed to dispose of 

it (i). 

It is equivalent to an assumed disposition by ^ of 
the property of B to C, that A has erroneously recited 
it to be the property of C. 

Thus, in a case in which A had, by a deed dated 
2d August, 1790, settled real estate in trust to raise 
and pay 36,000/. to his three daughters B, C, and 2), in 
such shares and proportions as A and his wife should, 
jointly, appoint ; and, in default of appointment, in 
such shares and proportions as A's wife, surviving him, 
should appoint ; and, in default of appointment, among 
them equally ; and, A had, by his will, containing these 
terms, '* Whereas I have, by deed bearing date on or 

about the 2d of August, 1790, settled the sum of 

12,000/. on each of my three daughters" (repeating 
their names) ''as and for their portions, in manner 
*' therein mentioned, which I do, hereby, confirm to 
" them, the same to be paid to them, respectively, in 
" full of all share, or distribution, they could, or might, 
'' be entitled to out of any personal estate I may 
'' die possessed of;'' devised his real estate equally 
among his daughters, and died without having made 
any appointment ; and, after his death, ^'s wife had 
appointed 4000/. to B, and 20,000/. to Z) ; it was 
adjudged, that D was to elect between the 8000/. of 
the 20,000/. and the share of A's real estate devised to 
her ; the Court saying, " I think the will of A was 
'' made under a mistake ; he proceeded under the 

(i) Streatfield v. Streatfield, 3 Ves. 516. Rutter ▼. Maclean, 

Ca. temp. Talb. 176. Finch v. 4 Ves. 537, and in Pole v. Lord 

Finch, 1 Ves. jmi. 534. 4 Bro. Somers, 6 Ves. 314. Wright 

C. C. 38. Lady Cavan v. Piil- v. Rutter, 2 Ves. jun. 673. Rut- 

teney, 2 Ves. jun. 544, and cited ter v. Maclean. Pole v. Lord 

in Hinchch'ffe v. Hinchcliffe, Somers. 
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impression that he had provided 12^000/. absolutely 
for each of his daughters^ and, on the faith of that, 
he proceeds to distribute the rest of his property. 
If, therefore, any daughter insists that he has not 
made that provision, and that another daughter is 
not entitled to 12,000/. under it, she must relinquish 
what the will gives her, in order to compensate the 
loss sustained by the other daughter" {J). 
Evidence extrinsic from the instrument of dispo-oftheadmis- 

sibility of ex- 

sition, tendmg to shew that the person supposed totrinsic evu 
have assumed to dispose of the property of another, 
considered it as his own, is admissible (A:). 

Secondly. — Of election in the case qf a gift in 2, of election 

- . r. . . y» T - ' M . in the case of a 

sattsjaction qf a duty^ or interest. gift in satisfac- 

If a person indebted, or accountable, to, or owner ofonUer^t" 
property subject to the interest of, another ; give him ^^^^^^ ^"^e. 
something else in satisfaction of that which is thus 
due to him ; the person to whom the gift has been made 
is not to have hoth that which is due to him, and that 
which has been given to him ; but only either which he 
elect (/)• 



(ji") Vane v. Lord Dungan- 
non, 2 Sch. and Lef. 118. 

(JC) Finch ?. Finch. Lady 
Cavan v. Pulteney. Wright v. 
Ratter. Rutter v. Maclean. 
Dnice V. Deniaon. See also 
Read v. Crop. But see Stratton 
V. Best, and Pole y. Lord 
Somers. 

(0 Pile V. Pile, 1 Ch. Rep. 
199. Ray v. Stanhope, 2 Ch. 
Rep. 159. Blois v. Blois, 2 
Ch. Rep. 162. 2 Ventr. 347. 
Smith V. Duffield, 2 Vera. 177. 
258. Goodfellow v. Burchett, 
2 Vera. 298. Jesson v. Jesson, 
2 Vera. 255. Thomas v. Kemys, 



2 Vera. 348. Lawrence v. Law- 
rence, 2 Vera. 365. Hitchen v. 
Kitchen, Pr. in Ch. 133, 2 Vera. 
403. Bromley v. Jeffries, Pr. in 
Ch. 138, 2 Vera. 415. Braen v. 
Bruen, Pr. in Ch. 195, 2 Vera. 
439. Cranmer's case, 1 Salk. 
508. Chidley v. Lee, Pr. in 
Ch. 228. Hawes v. Warner, 2 
Vera. 477. Atkinson v. Webb, 
2 Vera. 478. Brown v. Daw- 
son, 2 Vera. 498, Pr. in Ch. 
240. Perry ▼. Perry, 2 Vera. 
505. Herne v. Herne, 2 Vera. 
bb5, Cuthbert v. Peacock, 2 
Vera. 593. 1 Salk. 155. Copley 
V. Copley, 1 P. W. 147. Mere- 
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In what cases And it is Indifferent that the sAh partially fail. 

applicable, and ^ . . 

in what not. Thus, in a casc in which A being entitled, under a 
settlement made on her- marriage with B, to certain 



dith V. Winn, Pr. in Ch, 312. 
Talbot V. Duke of Shrewsbury, 
Pr. in Ch. 394. Rawlins v. 
Powell, 1 P. W. 397. Chancey's 
case, 1 P. W. 408. Vizard v. 
Longdate, cited in Tinney v. 
Tinney, 3 Atk. 8, and in Couch 
V. Stratton, 4 Ves. 391. Thomas 
V. Bennett, 2 P. W. 341. Min- 
net ▼• Sarazene, Mos. 295. 
Crompton v. Sale, 2 P. W. 563. 
Eastawood v. Vincke, 2 P. W. 
61 3. Chaplin v. Chaplin, 3 P: W. 
245. Henrey v. Desbonverie, 
Ca. temp. Talb. 130. Fowler v. 
Fowler, 3 P. W. 353. Bellasis 
y. UthWaite, 1 Atk. 426. Hea- 
ther V. Rider, 1 Atk. 425. 
Graves v. Boyle, 1 Atk. 509. 
Nichols V. Judson, 2 Atk. 300. 
Weyland v. Weyland, 2 Atk. 
632. Tinney v. Tinney, 3 Atk. 
8. Richardson v. Greese, 3 Atk. 
65. Clark v. Sewell, 3 Atk. 99. 
Reech v. Kenuegal, 1 Ves. 123. 
Amb. 67. Ayres V. Willis, 1 Ves. 
230. Incledon v. Northcote, 3 
Atk. 430. Johnson v. Smith, 
1 Ves. 314. Seed y. Bradford, 
1 Ves. 501. Barrett v. Beck- 
ford, 1 Ves. 519. AUeyn v. 
Alleyn, 2 Ves. 37. Prime v. 
Stebbing, 2 Ves. 409. Pitt v. 
Snpwden, 1 Bro. C. C. 292. 
3 Atk. 750, and cited in Strahan 
V. Sutton, 3 Ves. 252. Matthews 
V. Matthews, 2 Ves. 635. Dick. 
470. Watson v. Earl of Lin- 
coln, Amb. 325. 1 Bro. C. C. 
65. Byde v. Byde, 1 Bro. C. C. 
309. Arnold v. Kempstead, 
Amb. 466. Duke of Somerset 
V. Duchess of Somerset, 1 Bro. 
C. C. 309. Villareal v. Lord 
Galway, Amb. 682. Jones v. 



^Collier, Amb. 730. Ackworth 
V. Ackworth- 1 Bro. C. C. 307. 
Rickman v. Morgan, 1 Bro. C. C. 
63. 2 Bro. C. C. 394. Pugh v. 
Duke of Leeds, 1 Bro. C. C. 67. 
Haynes v. Mico, 1 Bro. C. C. 
129. Cantle v. Morris* I Bro. 
C. C. 133. Taylor v. Popham, 
1 Bro. C. C. 168. Newman v. 
Newman, 1 Bro. C. C. 186, 
Pearson v. Pearson, 1 Bro. C. C. 
292. Jeacock v. Falkner, 1 Bro. 
C. C. 295. Warren t. Warren, 
1 Bro. C. C. 395. Boynton ▼. 
Boynton, I Bro. C. C. 445. De- 
vese V. Pontet, Pr. in Ch. 240. 
Macnamara y. Jones, 1 Bro. 
C. C. 481. Hanbury y. Han- 
bury, 2 Bro. C. C. 352. 359. 
Brown y. Parry, Dick. 685. Ba- 
triche v. Broadhurst, 3 Bro. C.C. 
88. Forsyth v. Grant, 3 Bro. 
C. C. 241. 1 Ves. jun. 298. 
Foster v. Cook, 3 Bro. C. C. 347. 
Blake y. Bunbury, 1 Ves. jun. 
514. Finch y. Finch, 1 Ves. 
jun. 534. 4 Bro. C. C. 38. Ri- 
chardson y. Elphinstone, 2 Ves. 
jun. 463. French v. Dayis, 2 
Ves. jun. 672. Strahan y. Sut- 
ton, 3 Ves. 249. Pickering ▼. 
Lord Stamford, 2 Ves. jun. 272. 
581. 3 Ves. 337. 492. 4 Bro. 
C. C. 214. Hinchcliffe y. Hinch- 
diffe, 3 Ves. 516. Sparkes v. 
Cator, 3 Ves. 530. Couch t. 
Stratton, 4 Ves. 391. Tolson v. 
Collins, 4 Ves. 483. Ward v. 
Baugh, 4 Ves. 623. Pole y. 
Lord Somers, 6 Ves. 309. Grea- 
torex V. Cary, 6 Ves. 615. Plume 
y. Plume, 7 Ves. 258. Wallace 
y. Pomfret, 1 Ves. 542. Ben- 
gough V. Walker, 15 Ves. 507. 
Chave v. Farrant. 18 Ves. 9. 

12 
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property ; B had> by his will not duly attested to pass 
freehold estate y given to her real and personal estate. 



Chalmers ▼. Storril, 2 V. and B. 
225. Lord Dorchester v. Earl 
of Effingham, Coop. 319. 

Note 1. — Hawes v. Warner. 
Graves v. Boyle. Watson v. 
Earl of Lincoln. Taylor v. Pop- 
ham. Newman v. Newman. 
Pickering v. Lord Stamford, and 
Ward ▼. Baughy are cases of 
expressy the rest, of constructivcy 
intention of satisfaction. 

Note 2 Pile V. Pile. Smith 

V. Duffield. Goodfellow v. Bur- 
chett. Lawrence y. Lawrence. 
Hitchin v. Hitchin. Cranmer's 
case. Chidley v. Lee. Atkin- 
son V. Webb. Perry t. Perry. 
Meredith v. Winn. Cnthbert v. 
Peacock. Rawlins ▼. Powell. 
Cbancey's case. Thomas v. Bur- 
nett. Minnetv.Sarazine. Cromp- 
ton T. Sale. Eastawood t. Vincke. 
Nichols ▼. Judson. Tinney v. 
Tinney. Clarke v. Sewell. Ayres 
V. Willis. Incledon v. North- 
cote. Barrett t. Beckford. Al- 
leyn v. AUeyn. Pitt v. Snowden. 
Matthews v. Matthews. Cantle 
▼• Mills. Pearson v. Pearson. 
Jeacock v. Falkner. Devese v. 
Pontet. Hanbury v. Hanbury. 
Brown v. Parry. Foster v. 
Cook. Richardson v. Elphin- 
stone. French V. Davis. Strahan 
V. Sutton. Couch v. Stratton. 
Tolson V. Collins. Greatorex v. 
Gary. Wallace v. Pomfret, and 
Lord Dorchester v. Earl of Ef- 
fingham, are cases in which it 
was adjudged that there was not 
sufficient evidence of intention of 
satisfaction ; the rest in which it 
was adjudged that there was. 

Note 3. — Lawrence , v. Law- 
rence. Hitchin v. Hitchin. Heme 



v. Heme. Vizard v. Longdate, 
Eastawood v. Vincke. Tinney 
V. Tinney. Ayres v. Willis. Pitt 
V. Snowden. Arnold y. Kemp- 
stead. Villareal v. Lord Galway. 
Jones V. Collier. Newman v. . 
Newman. Pearson v. Pearson. 
Boyntonv. Boynton. Devese v. 
Pontet. Brown v. Parry. Foster 
V. Cook. Richardson v. Eiphin- 
stone. French v, Davis. Strahan 
y. Sutton. Greatorez v. Cary. 
Chalmers y. Storrill, and Lord 
Dorchester v. Earl of Effingham, 
are cases of satisfaction of a 
widow's dower or jointure. 

Note 4.— Pile v. Pile. Ray 
V. Stanhope. Blois v. Blois. 
Jesson V. Jesson. Thomas v. 
Kemys. Bnien v. Bnien. Heme 
y. Heme. Copley v. Copley. 
Pusey y. Desbonverie. Bellasis 
y. Uthwaite. Graves v. Boyle. 
Incledon v. Northcote. Johnson 
v. Smith. Alleyn V. AUeyn. 
Matthews v. Matthews. Byde 
y. Byde. Duke of Somerset y. 
Ducness of Somerset. Ackworth 
y. Ackworth. Rickman y. Mor- 
gan. Pugh v. Duke of Leeds. 
Cantle* v. Mills. Jeacock v. 
Falkner. Warren y. Warren, 
Macnamara v. Jones. Hanbury 
y. Hanbury. Blake v. Bunbury. 
Finch v. Finch. Hinchcliffe v. 
Hinchclifie. Ward v. Baugh. 
Pole y. Lord Somers, and Ben- 
gough v. Walker, are cases of 
satisfaction of the portions of 
children. 

Note 5. — Cranmer's case. Chid- 
ley y. Lee. Hawes v. Warner. 
Atkinson v. Webb. Brown v. 
Dawson. Meredith v. Winn. 
Cuthbert y. Peacock. Rawlins 
y. Powell. Chancey's case. Tal- * 
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Exceptions 
from the rule. 



in satisfaction of her interest under the settlement ; and 
it was, on the part of A, insisted that, on account of 
this partial failure of the gift to her, she might have 
both that which she was entitled to under the settle- 
ment, and the personal estate given to her by B; it 
was adjudged, that she could not, but must elect (m). 

From this rule it is an exception that, if a person 
intend satisfaction, intending, at the same time, to 
dispose o/'that for which he intends satisfaction, and 
the intended disposition fail ; the person entitled to 
that for which he intended satisfaction is not obliged 
to elect. 

Thus, in a case in which A had, by his will, given a 
part of his estate to his widow, in satisfaction of her 
dower and thirds of his estate ; and the residue of 
his personal estate, consisting partly in debts due to 
him on mortgage and other real securities, to be 
applied to charitable uses ; and the bequest of these 
debts having been, at the suit of the next of kin of A^ 
adjudged to be void under the statute of mortmain, and 
A to have died intestate as to them ; and it was, on the 
part of the next of kin of A, insisted, that the widow 
ought to elect between that which had been given 
to her and her share of A^s personal estate ; it was 
adjudged, that she was not obliged to do so (»). 



bot v. Duke of Shrewsbury. 
Minuet v. Sarazine. Crompton 
T. Sale. Fowler v. Fowler. Hea- 
ther V. Rider. Nichols v. Jud- 
son. Weyland v. Weyland. 
Richardson v. Greese. Clarke 
V. Sewell. Reech y. Kennegal. 
Seed V. Bradford. Barret v. 
Beckford. Watson v. Earl of 
Lincoln. Haynes v. Mico. Tay- 



lor V. Popham. Tolson ▼. Col- 
lins. Plume V. Plume. Wallace 
V. Pomfret. Chave v. Farrant, 
are cases of satisfaction of com- 
mon debts. 

(tn) Newman v. Newman. 

(n) Pickering v. Lord Stam- 
ford, 2 Ves. jun. 272. 581. 3 
Ves. 337. 492. 4 Bro. C. C 
214. 
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It has also been adjudged to be an exception from 
this rule that^ if a person charge his real estate with the 
payment of his simple-contract debts, the simple-con- 
tract creditors may have the benefit of the charge^ and 
also recover payment from his other assets ; notwith- 
standing that he may have disposed of them to other 
persons (o). 

If the intention of the author of such a provision for 
the payment of his simple contract-debts be^ only, to 
supply additional means for the payment of his simple- 
contract debts, this judgment is correct, and the case is 
not, indeed, an exception from the rule : but, if his 
intention be absolutely to substitute for the means of 
payment which the rule of law assigns to ^uch creditors, 
the other means provided by him, the judgment is at 
variance with principle ; for this is, then, the very case 
contemplated in it ; namely, that of a person indebted 
to another giving him something else (i. e. the charge 
on the real estate) in satisfaction of that which is due 
to him ; (i. e. payment out of the debtor's personal 
estate). 

It is, of course, in the case of a rift made by a person Lemma, it w 

' ' ^ ^ O -^ ^ the intention of 

to another to whom he is indebted or accountable, or to thedonor which 

determines 

the interest of whom his property is subject ; the inten- whether the gift 

, •• 1-1 1^ made in sa- 

twn of the donor which determines' whether it be made tisfactionof the 

. !• T 1 . duty,orinterest, 

in satisfaction of the duty, or interest, or not or not 

The several rules of evidence of such intention about what consti- 

, ^ tutes evidence 

to be detailed have been instituted. of such an in- 

It is a rule of evidence common to all cases of this what does not 
class, that if, either, the donor appear to have made ^ ou cases of 
the gift for some other purpose than satisfaction of the 

(o) Kidney v. Cuussmaker, 12 Ves. 136. 

M 
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duty, or interest ; or the gift have, already, had some 
other constructive effect ; it is not to be considered to 
have been made in satisfaction of the duty, or interest, 
also. 

Thus, in a case in which the son of A was entitled to 
real estate in fee-tail, and also to an annuity of 50/. 
from A, and A had, by his will, devised to his son an 
annuity of 700/. on condition that he subjected the 
estate to which he was entitled, to the payment of an 
annuity of 100/. to C ; and, on a bill preferred, it was 
insisted, that the annuity of 700/. was given in satisfac- 
tion of the annuity of 50/., it was adjudged that it 
was not ; the Court saying, ** The annuity given by 
" the will is given diver so intuitu. It is the same as 
" if the testator had devised his estate to his son sub- 
ject to the annuity to C ; and then, if the son had 
performed that condition, he would be entitled to 
claim the annuity of 700/. The Court never car- 
ried the rule of satisfaction so Jar, by constrtiction, 
as to make that answer a double purpose. Suppose 
a man gives a pecuniary legacy to his executor, and 
" dies indebted to that executor, and no disposition of 
*' the surplus of the personal estate ; the question was, 
'' whether the executor should be entitled to the undis- 
posed residue ; and, having a legacy by the will, by 
the common rule of the Court he was barred ; but it 
was insisted that that legacy should also bar his 
" debt, which was less than his legacy ; but the Court 
'* would not let that operate for two purposes, so as 
'' to make it pay the debt besides. This case is 
" similar" (p). 

(p) Matthews v. Matthews, 2 Ves. 635. 

12 
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It is a rule of evidence proper to the case of a W/3f R^^es of evi- 

-» ■* t/ ot/ dence proper to 

to a child entitled to a portion from, or out of, the ««^a of the se- 

^ vera! cases of 

property of the donor, that the very fact that the this class. 
person to whom it has been made is so entitled, con- 
stitutes, if, first, the subject of the gift be of the same 
nature as the portion (q) ; and secondly, as absolute (r) ; 
and certain of attainment (^); prima facie evidence (f) 
of an intention, on the part of the donor, that it should 
be, if the gift be of equal or greater amount than the 
portion (»); received in satisfaction, and, if of less 
amount {v) ; towards satisfaction of the portion. 

It is indifferent that the time appointed for the attain- 
ment of the subject of the gift is later than that at 
which the portion is attainable {w) ; or that it is incum- 
bered ; e. g. 10,000/. subject to an annuity of 20/. {x) 

It is also indifferent that the subject of the gift is 
partially of a different nature from the portion. 

Thus,* in a case in which A (J. Elton the younger) 
had covenanted for the payment, after his deatii, of 
2000/. to trustees in trust for the issue of his marriage, 
and had died leaving B (Abraham Elton) the only 
issue of his marriage, and had, by his will, given to B 
his interest in certain powder-works and '^ so much 



{q) Chaplin y. Chaplin. Bel- 
lasis V. Uthwait^. 

(r) Alieyn v. Alleyn. Ben- 
gough V. Walker. 

(«) Bellasis v. Uthwaite. See 
Thomas v. Kemeys. 

{t) Hinchclifie v. Hinchcliffe. 
See also Blois v. Blois. Jesson 
V. Jesson. Thomas v. Kemeys. 
Bruen v. Bnien. Johnson v. 
Smith. Byde v. Byde. Duke 
of Somerset v. Duchess of So- 
merset, and Ackworth v. Ack- 



worth ; in all which cases the 
only evidence of intention was 
the fact above mentioned. But 
see Hanbury v. Hanbury. 

(tt) Thomas V. Kemeys. Bruen 
V. Bruen. 

{v) Jesson v. Jesson. Lech- 
mere V. Earl or Carlisle, 3. P.W. 
211. Warren v. Warren. 

{w) Jesson v. Jesson. Thomas 
v. Kemeys. Clark v. Sewell. 

(x) Bengough v. Walker. 
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** money as, being added to the amount thereof, at the 
'^ last settlement before his death, would make up, in 
'' the whole, 10,000/. ;" and a bill had been preferred 
by the executors of B, against the executors of A, for 
the payment of the 2000A, and it was, on the part of the 
plaintiffi, insisted, that the legacy given to B was not 
given in satisfaction of the portion, it not being of the 
same nature, it was adjudged otherwise ; the Court 
saying, ** There is, upon the face of the will, a clear 
pecuniary bequest to some amount. The amount 

is, indeed, uncertain ; depending upon the value of 

the powder-concern ; but the testator, knowing the 
'' value of the share not to be 10,000/., says he means 
'' to give, in money ^ all that the share shall fall short of 
*^ that sum. If it does fall short to the amount of 
*^ 7000/., he meant to give 7000/. There is no reason 
'' why I should not inquire the amount of ^e pecuniary 

legacy. It is not necessary that it should appear 

upon the face of the will " (y). 

It is also indifferent that the nature, or amount, of 
the subject of the gift be unascertained, (e. g. a ge- 
neral residue of a man*s estate) if it be ascertainable. 

It is another rule of evidence, in cases of thb class, 
that the disposition by the donor of that out of which 
the portion is payable, is evidence in confirmation of 
the prima Jacie evidence constituted by the fact, that 
the person to whom the gift has been made is entitled to 
the portion. 

Thus, in a case in which a father had given to his 
son, who was entitled, under articles executed on the 
marriage of his father, to, together with the other 

(y) Bengoiigh v. Walker. See also Hickman v. Morgan. 



it 



AND OF WHAT ASSETS ARE OF EACH KIND. 165 

children of the marriage, one third part of his personal 
estate ; 7000/. ; and the whole of the third part to his 
other children ; it was adjudged, that this disposition of 
the third was evidence of an intention, on the part of 
the father, that the 7000/. should be received by the 
son in satiisfaction of his interest in the third part of his 
personal estate (s). 

Also, that the donor has indicated the gift to be a 
portion : (e. g. so denominating it (a) ; or directing 
an allowance for maintenance out of it) (b) ; is evidence 
in confirmation of the prima facie evidence con- 
stituted by the fact, that the person to whom it has been 
made is 'one entitled to a portion from, or out of the 
property of, the donor. 

Also, if a child be entitled to a portion from, or out 
of the property of, a parent ; and the parent, uncon- 
scious of the fact, make a provision for the child, it is 
evidence that the parent intended the provision made 
by himself as sufficient ; and such intention is equiva- 
lent to a direct intention that the provision should be 
in satis&ction of the portion. 

Thus, in a case in which A had, on his marriage, 
settled lands in trust for himself for life, with remain- 
der to his wife for life, remainder to trustees, for a 
term, to raise 10,000/. for the younger children of the 
marriage, and had, afterwards, by his will reciting 
*' that he had made no provision for his wife hy 
" settlement or otherwise r given to her an annuity 
of 600/., and legacies for his younger children ; and. 



{z) Heme v. Heme. See also (b) Warren v. Warren. Blake 
Blake v. Bonbury. v. Bunbury. 

(a) Copley v. Copley. Finch 
▼. Finch. 
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on a bill preferred, the younger children insisted, that 
they were entitled to have both the 10,000/. and the 
legacies ; it was adjudged that the legacies were to be 
received towards satisfaction of the 10,000/. (c). 

If the donor have, in the instrument containing the 
gift, used terms sufficient for a disposition o( the sub- 
ject of the portion, in case it had been his own, and he 
appear to have considered it as his own property, 
it is evidence of an intention on his part that the gift 
should be received in satisfaction of the portion. 

Thus, in a case in which, on the marriage of A, (the 
Bishop of Peterborough) a house and the sum of 
6000/. had been settled in trustees, in trust, after the 
death oiAyfor the benefit of the issue of the marriage; 
and A had sold the house, and received the purchase- 
money, and had also received the 6000/. and invested 
5425/. 17^. %d. thereof on mortgage ; and had, by his 
will, given '' all his estate, goods, chattels, and pro- 
'' perty " in trust for his children ; and had, in certain 
accounts of his property (which, before the making of 
his will, he had been in the habit of, from time to time, 
stating) included the house, and, after the sale of it, 
the produce of it ; and also the 5425/* 17s. 8d. ; and a 
bill had been preferred by the younger children for the 
execution of the trusts on which the house and 6000/. 
had been settled; and it was, on the part of the 
residuary legatee under the will, insisted, that they 
must elect between that which they were entitled to 
under the settlement, and that which had, in the will, 
been given to them ; it was adjudged accordingly ; the 
Court saying, '* It is impossible to doubt that the 

(c) Warren v. Warren. 
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" Bishop did conceive he had a right to dispose of all 
" the property he there '* (in the accounts) *' described 
'' as his awn, in satisfaction of this settlement " {d). 

Evidence extrinsic from the instrument containing of the admissi. 
the gift^ of the fact that the person by whom it has sic evidence. 
been made, is indebted, or accountable for a portion^ to 
the person to whom it has been made {e) ; or to shew 
that the person by whom the gift has been made has 
considered the subject of the portion as his own pro- 
perty (y) ; or to shew the nature (g*) ; or amount (Ji) ; 
of a gift the subject of which is uncertain; is ad- 
missible. 

But evidence extrinsic from the instrument con- 
taining the gift^ of declarations made^ by the donor^ 
that he intended (i), or did not intend {f), that the 
gift should be in, or towards, satisfiaction of the portion 
is inadmissible. 

It is a rule of evidence proper to the case of a gift 
made to a w^e entitled to dower, or a jointure ^ from, 
or out of, the property of the donor; that the mere 
fact that the person to whom the gift has been made is 
80 entitled, does not constitute evidence of an intention 
on the part of the donor, that it should be received in 
satisfaction of her dower or jointure (Ar). 

And it is indifferent that the gift is of a part qf^ or 



((f) Hinchclifie v. HinchclifTe. 
(e) Hinchcliffe v. Hinchclitife. 

(/) w. 

(g) Bengough v. Walker. 

(Ji) Id. Rickman v. Morgan. 

(t) Jeacock v. Falkner. But 
see Pile v. Pile. 

(7) Copley V. Copley. But 
see Jesson v. Jesson. 

(k) Lawrence v. Lawrence. 



Tinney v. Tinney. Eastawood v. 
Vincke. Ayres v. Willis, Pitt 
V. Snowden. Prime v. Stebbing. 
Devese v. Pontet. Brown v. 
Parry. Richardson v. Elphin- 
stone. Birmingham v. Kirwan, 

2 Sch. and Lef. 444. But see 
Wake V. Wake, 1 Ves. jun. 335. 

3 Bro. C. C. 255. 
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an interest in, the property out of which she U 
entitled to dower or a jointure (/) ; or what are the 
relative values of the subject of the g^ft, and of the 
dower or jointure {m). 

But an assumed disposition by the donor of that out 
of which the dower, or jointure, are to be enjoyed or 
received, Jree therefrom ; is evidence of an intention 
on the part of the donor, that the gift should be received 
in satisfaction of the dower or jointure (n). 

But a mere disposition by the owner of the estate 
which is subject to the dower or jointure, of it ; is not 
such a disposition (o). 

A disposition, by the donor, of that which is subject 
to the dower or jointure, to the wife entitled to the 
dower, or jointure, and another, in equal shares; is 
evidence of an assumption . to dispose thereof free from 
her dower or jointure. 

Thus, in a case in which A had, by his will, given 
his real and personal estate to his wife, and two chil- 
dren, in equal shares ; and the children had preferred 
a bill claiming two thirds of the residue of A% estate, 
and the wife insisted, that she was entitled to dower of 
his real estate ; it was adjudged, that she should elect ; 
the Court saying, '' It is a. case of election ; the daim 
«'^ of dower being directly inconsistent with the dispo- 



(Z) Lawrence ▼. Lawrence. 
Hitchen v. Hitchen. Incledon v. 
Northcote. Pitt v. Snowden. 
Pearson t. Pearson. French v. 
Davies. Foster ▼. Cook. Grea- 
torex V. Gary. Birmingham v. 
Kirwan. But see Villareal ▼. 
Lord Gal way. 

(m) Jones v. Collier. Boy n ton 
V, Boynton. 



(n) Herne v. Heme. Arnold 
V. Kempstead. Jones v. Collier. 

(o) Lawrence v. Lawrence. 
Hitchen ▼. Hitchen. Forsyth v. 
Grant. Ayres ▼. Willis. Pitt v. 
Snowden. Foster v. Cook. Blake 
▼. Bunbury. French y. Davies. 
Strahan v. Satton. Greatorex v. 
Gary. But see Arnold ▼• Kemp- 
stead. 
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^ition of the will. The testator directing all his real, 

and personal, estate to be equally divided, &c. the 

same equality is intended to take place in the di- 
** vision of the real, as of the personal, estate; which 
'* can not be, if the widow take out of it her dower, 
** and then, a third of the remaining two thirds'" (p). 

The donor indicating the gift to be made as a pro- 
vision for the wife, (e. g. '' for her livelihood and main- 
'^ tenance**) is evidence of an intention on his part, that 
it should be received in satisfaction of her dower, or 
jointure (q). 

If the donor charge the estate out of which the wife 
is entitled to dower, or a jointure, with more than the 
estate is, besides the dower, or jointure, sufficient to 
satisfy ; it is evidence of . an intention on his part, that 
the gift should be received in satisfaction of her dower 
or jointure (r). 

In the case Boynton \. Boynton, in which A had 
^ven to his wife certain real estate for life, and also an 
annuity of 1000/. charged on real estate, '' in satis- 
** faction of her dower f but, if she should marry again, 
an annuity of 100/. only, '* to be in full for every benefit 
'' and advantage Which he meant should arise out of 
** any of his real and personal estate:'' and A^s wife 
had married again ; and the question being, whether the 
annuity of 100/. were, as well as the annuity of 1000/., 
given in satisfaction of her dower, it was adjudged that 
it was. 

Evidence extrinsic from the instrument containing 



(p) Chalmers v. Storril, 2 V. (q) Vizard v. Longdale. But 

and B. 222. But see Forsyth v. see Couch v. Stratton. 

Grant, 3 Bro. C. C. 241. 1 Ves. (r) Pearson v. Pearson, 
jun. 298. 
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' the gift, of the rektive values of the sulgect of the gift, 
and of the dower, or jointure («) ; and (as it has been 
adjudged) of declarations of the donor {t) ; but not of 
acknowledgment by the wife(tt); that the gift was 
made in satisfaction of her dower, or jointure, is ad* 
missible. 

It is a rule of evidence proper to the case of a gift 
made to a person to whom the donor is indebted in 
some ordinary debt ; that the very fact that the person 
to whom the gift has been made is one to whom the 
donor is so indebted, constitutes, if first, the gift be of 
equal, or greater, amount than the debt (r) ; secondly, 
of the same nature (w) ; thirdly, as absolute {x) ; fourth- 
ly, as certain of attainment (y) ; and fifthly, attainable 
at the same time {z) ; prima facie evidence (a) of an 
intention on the part of the donor, that it should be 
received in satisfaction of the debt. 

To this rule it is ^ corollary ; that if either the amount 
of the debt (6) ; or the amount of the gift (c) ; be un- 
ascertained : the fact that the person to whom the gift 
has been made is one to yrhom the donor is indebted. 



(5) Jones V. Collier. Pearson 
V. Pearson. 

<0 Mascall v. Maacall, 1 Ves. 
323. 

(ti) Tinney t. Tinney. 

(o) Cramner's case, Atkinson 
V. Webb. Talbot v. Duke of 
Shrewsbury. Minnet y. Sarazine. 
Reech t. Kennegal. 

{w) Cranmer's case. Heather 
V. Rider. Barret ▼. Beckford. 

(x) Cranmer's case. Matthews 
V. Matthews. 

iy) Talbot v. Duke of Shrews- 
bury. Crompton v. Sale. Nicholls 
V. Judson. Richardson v. Greese. 



Clark V. Sewell. Matthews t, 
Matthews. Tolson v. Collins. 

(z) Nicholby. Judson. Ricb- 
ardsonv. Greese. Clark v. Sewell. 
Haynes v. Mico. 

(o) Nicholls T* Jttdson. Rich- 
ardson v. Greese. See also Brown 
▼. Dawson. Talbot y. Duke of 
Shrewsbury. Weyland y. Wey- 
land. Reech v. Kennegal. Seed 
V. Bradford. Chaye y. Farrant; 
in all which cases the only evi- 
dence of intention was the fact 
above mentioned. But see Cromp- 
ton V. Sale. Chidley y. Lee. 

(6) Rawlins y. Powell. 

(c) Barrett y. Beckford. 
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does not, of itself^ constitute evidence of such an in- 
tention: 

It is; however^ an exception frmn this rule^ that the 
debt is one due on a negociahle security (d). 

The fact that the debt was contracted after the time 
of the making of the gift, is evidence in avoidance of 
the prima Jade evidence constituted by the fact, that 
the persom to whom the gift has been made is one to 
whom the donor is indebted (e). 

A direction hy the donor, in the instrument con- 
taining the gift, of payment of his debts, is evidence 
in avoidance of the prima facie evidence constituted 
by the fact that the person by whom the gift has been 
made is one to whom the donor is indebted (f). 

Evidence extrinsic from the instrument containing 
the gift, to shew that the donor intended (jg), or did not 
intend {K), that the gift should be received in satisfac* 
tion of the debt is admissible. 

Before I enter on that which is the immediate subject. or the time 
of this part of this treatise, namely, the compensation ner m wUcC 
to be made to the person, A ; to whom one has assumed to be^x^de°and 
to dispose of the property of another, B ; or, to whom, ^tes ^^n* elec- 
A ; ^ gift has been made of that which is applicable to ^^^ ™***®' 
the payment of a debt due from the donor to another, 
B ; or in which B has an interest ; on (in the former 
case) B claiming his property, or (in the latter) his 
debt or interest ; I shall detain the reader while I treat 
of the time when, and manner in which, the election is 



(rf) Carr v. Eastabrooke, 3 {g) Wood v. Bryant, 3 Atk. 
Ves. 561. 521. 

(e) Cranmer's case. Fowler v. (A) Cuthbert v. Peacock. 
Fowler. , Wood v. Bryant. Wallace v. 

(/) Chancey's case. Ponfret. But see Fowler v. Fow- 

ler. Richardson v. Greese. 
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to be made ; and what constitutes an election made. 
For the case of compensation has, only, accrued, when 
that of election has, not only, occurred, but been 
realized. 

1. If the subjects between which the election is to 
be made be unascertained, the election is to be deferred 
until they have been ascertained (t). 

2. If the person to elect be an infant, the election is 
to be deferred until six months after he be of age {J). 

3. If the person to elect be under coverture ; she is 
not to elect ; but it is to be referred to a master to in- 
quire which of the sulgects is the more beneficial, and 
that which is determined to be so, is to be assigned to 
her {i). 

4. If the person to elect have once made his election, 
he is not to be at liberty to revoke it (/) ; unless it were 
made in ignorance (m), 

5. If the donee, in any . manner, assume the sub- 
ject of the gift, it is a constructive election of it(fi); 



(t) Hender y. Rose, mentioned 
in Cowper v. Scott, 3 P. W. 
124. Wake v. Wake, 1 Ves. jun. 
337. Newman v. Newman. 
Whistler v. Webster, 2 Ves. jun. 
367. Boynton v. Boynton, 1 Bro. 
C. C. 445. Yate v. Moseley. 
Chalmers ▼. Storrill, 2 V. and B. 
222. 

(j) StreatBeld v. Streatfield. 
Copley V. Copley. Pusey v. Des- 
bouverie. Barret v. Beckford. 
But see Bigland v. Huddleston 
Chetwynd ▼. Fleetwood. Rush- 
out y. Rusbout, 3 Bro. P. C. 
132. 

(k) Lady Cavan v. Pulteney. 
Wilson V. Townsend. 

(/) Harvey v. Ashley, 3 Atk. 
607. Byde v. Byde. Butricke v. 



Brodhurst. Lord Beaulieu y. 
Lord Cadogan. Earl of North- 
umberland y. Earl of Aylesford. 
Unett y. Wilkes. Ardesoife y. 
Bennett, Dick. 463. Rumbolci y. 
Rumbold. Yate y. Moseley. 

(m) Pusey y. Desbouverie, 3 
P. W. 316. Wake y. Wake, 1 
Ves. jun. 335 ; 3 Bro. C. C. 265. 
Kidney y. Coussmaker, 12 Ves. 
1 36. Dillon y. Parker, 1 Swanst. 
359. 

(n) Hanrey y. Ashley. But- 
ricke v. Brodhurst. Lord Beau- 
lieu y. Lord Cadogan. Earl of 
Northumberland y. Earl of Ayles- 
ford. Unett y. Wilkes. Ardesoife 
V. Bennett. But see Rumbold v. 
Rumbold. Dillon v. Parker. 
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unless indeed, it be claimable otherwise than under the 
gift(o). 

6. If the gift be cohditional» and the donee do that 
which has been prescribed by the donor to entitle him 
to the subject of the gift ; it is a constructive election (p) ; 
unless it have been done on some other account {q). 

7. The election of him, or her, under wham others 
claim, (e. g. of devisor^ ancestor, bankrupt, wife, &c.) 
binds those claiming under them, (i. e. the devisee (r) ) ; 
heir(«); assignee (/) ; husband claiming as tenant by 
the curtesy, &c.) {u) 

8. The election of a husband claiming in right of his 
wife, binds the wife {p). 

9. The election of the donee in possession does not 
bind the donee in remainder {w). 

10. If a person ^ve*to another some^mg expressly 
in satisfaction of that which is due, or belonging, to 
him ; and something besides ; and the person to whom 
the gift has been made elect to have that which is due, 
or belon^ng, to him ; he is not to have, not only that 
which has been expressly given in satisfaction ; but 
Thither, also, that which has been given to him he^ 
sides {x). 

If he, B, whose property, X, has been assumptively 
disposed of to another. A, claim X ; Ah to be ad- 
mitted to receive a compensation for it out of the sub- 
ject of the gift to B, Z : also if he, B, to the payment 

(o) Lord Beauliea v. Lord (s) Ardesoife v. Bennet. 

Cadogan. Yate v. Moseley. {t) Rutter v. Maclean. 

Moore v. Butler. (tc) Lady Cayan ▼. Pulteney. 

(p) Lord Beaulieu v. Lord (y) Harvey y. Ashley. 



Cadogan. (w) Ward y. Baugh. 

(g) lb. See also Dashwood {x] 
y. Peyton. Moore y. Butler. 609. 



lb. See also Dashwood {x) Graves v. Boyle, 1 Atk. 



(r) Cooke v. Hillier, 1 Ves. 
234. 
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of a debt due from the donor to whom, the subject of 
a gift, X, to another. A, is applicable ; or who has an 
interest in it ; claim his debt, or interest, m X; A is to 
be admitted to receive a compensation for X, or for so 
much of it as, through the claim of B, it has become in- 
sufficient to satisfy the gift to him, out of that which 
has been given to £ in satisfaction of his debt or in- 
terest (y). 

Of this rule the principle is, that known among pro- 
fessors of equity (English at least) under the denomi- 
nation of the principle of ** Cy pres ;" (a denomination 
constituted, it is observable, of its most significant 
terms) namely, that a right, which does not admit of 
being realised specifically , is, rather than to fail, to be 
realised, (si pres qu*il pent) as nearly as possible, 
succedaneously. 

The estate of tenant by the curtesy is to be con- 
ndered as a part qf the estate to which it is incident ; 
and, therefore^ compensation for the estate to which it 
is incident, is a compensation, at the same time, for the 
estate of the tenant by the curtesy. 

Thus, in a case in which A (General Pulteney) 
tenant for a particular estate, with remainder to B 
(Francis Pulteney) in fee-taU, had assumed to devise 
to B for life, with remainder over ; and had given to 
B and to her husband other estate of his own ; and, 
after A's death, B had, on a bill preferred by the 
tenant in remainder under the will of A, of the lands 
which A had assumed to devise, elected to have her 
estate in fee-tail, and compensation had been made 

(y) Streatfield v. Streatfield, Cavan v. Pulteney, 2 Ves. jun. 
Ca. temp. Talb. 176. Rumbold 544. 
y. Rumbold, 3 Ves. 60. Lady 
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for it ; and, after B's deaths a bill had been preferred 
by the tenant in remainder, that her husband might 
elect between his estate as tenant by the curtesy, and 
the property given to him by A ; it was adjudged, that 
he was not compellable to do so; the Court saying, 
that the consequence of the election by B was, '* that 
'' her estate, remaining intire^ took place with all its 
" legal effects " («). 

In the case Webster v. Mitford, 2 Eq. ca. abr. 363^ 
and 1 Swanston 449y it was adjudged, that, in the case 
of a gift to A of the property of B, or of a gift to A of 
that which is applicable to the payment of a debt due 
from the donor, to B, or in which B has an interest ; if 
it be provided that, if B claim his own property, debt, 
or interest, the subject of the gift to him is to become 
the property of C, and B so claim^; ^ is to be ad- 
mitted to reoeive a compensation out of the subject of 
the gift to. B. 

In that case M. M. had, on his marriage, contracted 
to, if his wife (Margaret M.) should survive him, 
leave her half of his real> and personal, estate ; and bad, 
by his will, reciting the contract, given to her certain 
parts of his personal estate, and directed his executors 
to apply 4000/. in the purchase of real estate> and to 
pay a moiety of his rents to his wife, for her life, and 
declared that the gifts to her '^ should be in full reeom- 
'' pense of what she might, or could, claim by virtue of 
^' the said articles, or agreement, or otherwise how^ 
*^ soever ;" provided ** that, if she refused to accept the 
'' same, then all and every the devises, and bequests> 
^* aforesaid should become absolutely void, as to his said 

{z) Lady Cavan v. Pulteney, 2 Vcs. jun. 544. 
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Wife ; and, in such case, he devised the moiety of the 
rents and profits of the premises to be purchased and 
** devised, as aforesaid, to his wife, to "* E. W. and 
J. R. ; and, '' as to the other legacies given to his 
'' wife, the same to go to** E. W., J. R., and others ; 
and had bequeathed several pecuniary legacies, and the 
wife had survived M. M., and, after his death, claimed, 
under the contract, a moiety of his estate ; it was, on a 
bill preferred by the legatees, decreed that one moiety 
of M. M.*8 personal estate should be accounted for to 
his wife, and, in case, that the other moiety *' shall not 
^' be sufficient to answer, and make good, the said 
*' 4000/., then the several legatees in the will, whose 
legacies are above 10/., are to defalke, in proportion, 
out of their respective legacies ; to make up the said 
4000/. ♦ • ♦ ♦ And, as to such parts of the 
profits and benefit of the said 4000/. which, by the 
will, was intended for the defendant Margaret M., 
durmgher life, it is ordered and decreed that the 
same do go, and be applied, during the said defendant 
Margaret's life, towards making good to the several 
legatees what shall be so defalked out qf their said 
legacies " (a). 
That, in these cases, a compensation is to be made 
to ^ is undoubted ; and that the subject of the gift to 
B is the means, or source ^ from which that compensa- 
tion is to be derived, is also, undoubted ; but there is a 
division of opinions relatively to the amount, or degree, 
of the compensation so to be derived : some professmg 
an opinion that the whole of the subject of the gift to 
B, however it may exceed in value that of the gift to A, 

(a) See also Gretton v. Haward. 1 Swans, 409. 
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is to be appropriated to A ; while others profess a dif' 
ferent opinion ; namely^ that, not the whole, but, only, 
80 much of the subject of the gift to i?, as is equivalent 
to that of the gift to A, is to be so. 

For myself, I profess to communicate in the former. 

Let the case be supposed, that C, the owner in fee of 
Whiteacre, of the value of 1000/., has, by his will, 
devised to B^ the owner in fee of BUtckcLcre^ of the 
value of 800/., Whiteacre in fee ; and assumed to devise 
to A Blackacre in fee ; and that B has elected to retain 
Blackacre. 

The principle assigned (and none other is assignable) 
of this rule of compensation instructs us, only, generally, 
that the right (whatever it particularly be) of A is, as 
nearly as may be, to be realised to him; ivhat that right 
is, is to be understood by reference to the will of C 
prescribing the co-relative rights of A and B. What, 
then, in the case supposed, are the correlative rights 
of A and B under the will qfC? The right of B is, 
to have specifically, and identically, Whiteacre, and 
of A, specifically, and identically, Blackacre. The 
devise to A and B is not of so much relative value 
accidentally embodied in the specific subjects, but of 
those very specific subjects ; and the right of A to be 
realised, is not a right to the value of Blackacre, but 
specifically to Blackacre. Which rule is, in the case 
supposed, the more likely to realise the right of ^ 
specifically to Blackacre? In other words, which 
more likely to induce the concession of it to him hy B1 
The assignment to A, as his compensation, of the whole 
of Whiteacre, or, only, an equivalent out of it, to the 
value of Blackacre 9 Those by whom the latter 
opinion is entertained admit, as they must, the principle 

N 
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proposed of this rule ; but they err in their conception 
of the nature of the right pf A : they err in conceivingf 
the right to be realised, to be a right to so much general 
value merely, the vehicle of which is indLGferent ; and 
that C only proposed Blackaere as a convenient con- 
ductor of so much value to A, and Whiteacre to serve 
the same purpose relatively to B. But if that had 
been his purpose, the distribution of Whiteacre between 
A and B, the assignment of 800/. worth of it to A, 
and leaving the rest with Blackaere to B^ would 
satisfy it ; and why did he not propose such apparent 
means ? But I will, even, concede to the patrons of 
the opinion which I am confuting, that their error is 
truth ; and that the right of A to be realised is only a 
right to the value qf Blackaere. Well then, b it not, 
necessarily^ to be admitted, that the right of B under 
the will of *C is only to the value of Whiteacre 9 And 
by what means, then, can that right, even, be so ade- 
quately realised, as by the assignment to him of that 
very subject ? Further, if the devise to A of Black- 
acre be only of value and not specific, it is abateable 
witb pecuniary legacies on a deficiency of assets. 

On a review of the authorities relative to this subject, 
it wiU be found, that there are some on both sides ; and 
that they are either in equiUhrio, or, that whatever 
preponderance on either side there be, is so theoretically 
minute, as to amount, practically, ta nothing ; and that 
the question yet remains to be adjudged by immediate 
reference to principle. 

In the case Streaifield v. Streatfield, Ca. temp. Talb. 
176, which was, in general efiect, that A had assumed 
to devise to B (Margaret and Martha StreatfieldJ 
that which qnder a marriage contract belonged to 
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C,X; giving to C» Z\ and C, having preferred a 
bill in equity for the execution of the contraet, it was, 
on the part of B, objected that C was compellable to 
elect between X and Z ; the Court is reported to have 
said, ** If the plaintiff have a lien upon the lands of the 
'' articles, then he may stand to them if he please ; but 
'^ when a man takes upon him to devise what he had 
'' no power over, upon a supposition that his will will 
** be acquiesced under, this Court compels the devisee, 
" if he will take advantage of the will, to take intirely, 
" but not partially under it, as was done in Noys and 
'* MordaunfscsLse; there beingatacitconi/iVion annexed 
'^ to all devises of this nature, that the devisee do not 
'' disturb the disposition which the devisor hath made ;** 
and to have '' decreed the plaintiff to have six months, 
'' after he came of age, to make his election, whether 
'' he will stand to the will, or the articles ; and, if he 
'' make his election to stand to the latter, then so much 
" of the other lands devised to him, as will amount to 
'* the value of the lands comprised in the articles, 
'^ and which were devised to Margaret and Martha, 
" to be conveyed to them in fee." 

The opinion which the Court is reported to have 
professed, and the decree, are at variance with each 
other. According to the opinion, C electing X was to 
remit the whole of Z; while, by the decree, he was 
required to remit, only, so much of it, as was equivalent 
to X. It is reasonable, however, to understand the 
opinion with the qualification exhibited in the decree ; 
and if the question had been mooted, and the decree 
been, in this respect, resisted, (but whether it were so, 
or not, does not appear) it would have been an autho- 
rity of the first degree. 

N 2 
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It is, however, to be observed, that Lord Talbot^ by 
whom this opinion was professed, and decree made, 
had, in the case Hervey v. Desbouverie, Ca. temp. 
Talb. 130, professed the same opinion. 

In the case Welby v. Welby, 2 V. and B. 187, in 
which the questions proposed to the Court for its 
adjudication were, whether, in the case of a gift of that 
to which the person to whom it has been made would, 
without it, have been entitled, as heir of the person 
assuming to dispose of his property, the donee be com- 
pellable to elect or not ; and whether an assumptive 
devise had, in fact, been made of the property of the 
donee, or not; the Court is reported to have said, 
That an heir to whom an estate is devised in fee may 
be put to an election, althongh, by the rule of law, 
a devise in fee to an heir is inoperative ; I should 
'* have thought perfectly clear independently on Lord 
Cowpers decision in the case in Gilbert: for, if 
the will be, in other respects, so framed as to raise a 
** case of election ; then not only is the estate given to 
'' the heir, under an implied condition, that he shall 
confirm the whole of the will ; but, in contemplation 
of equity, the testator means, in case the condition 
shall not be complied with, to give the disappointed 
** devisees, out of the estate over which he had a power, 
a benefit correspondent to that of which they were 
deprived by such non-^^ompliance : so that the 
devise is read as if it were to the heir absolutely, if 
'' he confirm the will ; if not, then in trust for the 
disappointed devisees, as to so much of the estate 
given to him, as shall be equal in value to the 
estates intended for them.*' In this there is a 
declaration of opinion, sufficiently unambiguous, that, in 
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the case of a claim by B, whose property has been 
assumptively disposed of to another. A, of his own pro- 
perty ; not the whole of the subject of the gift to B, 
but, only, so much of it as is equivalent to that of the 
gift to A, is to be appropriated to A, in compensation 
for the subject of the gift to him. This opinion, how- 
ever, not having been even solicited by the nature of the 
case, was merely gratuitous, and therefore of no more 
value than such an opinion proposed by so learned, 
judicious, and habitually reflecting, a man, may be. 

These are the authority on this side of the question. 

Whatever else are supposed to be such (6), can not, 
without hypercriticism, be considered to be opinions 
critical, advised, precise, and definite, as to the exact 
amount, or degree, of, the compensation to be made to 
A\ or more than a general, and indefinite, rehearsal of 
the admitted doctrine, that A is to be admitted to re- 
ceive a compensation out of the subject of the gift to B. 

In Ardesoife v. Bennet, 2 Dick. 463, the devisee 
himself claimed no more than, '' to he satisfied the 
^* value of the said copyhold premises, in case the devise 
'' thereof should be void, out of the said legacy. '" 

On the other hand, there is manifold evidence of a 
received opinion, (the professors of which, I admit, are 
not to be considered to have, critically, contemplated this 
specific question) that B is not to be admitted to claim 
his own property, debt, interest, &c. and the subject of 
the gift to him, either totally, or partially, but, electing 
the one of them, is to remit, altogether, the other (c). 

(6) Lord Rancliffe v. Parkyns, Whistler v. Webster, 2 Ves. jun. 

6 Dowe, 149. Dashwood v. Pey- 372. Ward r. Baugh, 4 Ves. 627. 

ton, 18 Ves. 49. Lewis v. King, Bor v. Bor, 3 Bro. P. C. 167. 

2 Bro. C. C. 600. Freke v. Lord Toral. Ed. 
Barrington, 3 Bro. C. C. 284. (c) Noys v, Mordaunt, Pr. in 
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III. Personal 
assets. 



Of the nature 
o£ 



In the case Green v. Green, 2 Mer. 93, it is sup- 
posed that there is, in this respect, a difference between 
the case of a gift to j8 by deed and by will : but, if the 
deed be one to which B was not a party, there is not, 
in principle, any difference whatever. • 

III. Of the nature of PEjaLSOjuAL assets; and of what 
assets are, and what assets are not, such assets. 

The assets meant to be described and distinguished 
by this term " personal assets,*' are such the right to, 
and administration of, which accede, on the death 
of the deceased, to his executor, or administrator, as 
such ; and are to be contra-distinguished from such as, 
if not otherwise disposed of, descend to his heir : and 
the assets meant to be described and distinguished by 
the term '' real assets,'" are such as are of this latter 
kind. It is according to this distinction, that the assets 
are subject to different rules of administration. 

The use of these terms in these senses, may be ob- 
jected, to, and it is objectionable. The term "personal 
" assets," in its proper sense, signifies such assets as are 
of personal nature ; as that of " real assets,'' in its pro- 
per sense, such assets as are of real nature : but the 
term '' personal assets," in the sense above assigned to 
it, on the one hand, includes assets not of personal na- 
ture ; (e« g. real estate for years, real estate mortgaged 
even in fee to the deceased, &c.) and, on the other hand. 



Ch. 1^5. 2 Vem. 581. Harvey 
V. Desbouverie, Ca. temp. Talb. 
130. Cowper v, Scott, 3 P. W. 
119. Cookes V. Hellier, 1 Ves. 
235. Morris v. Burroughs, 1 Atk. 
104. Pugh V. Smith, 2 Atk. 43. 
Wilson V. Mount, 3 Ves. 194. 



Wilson V. Townshend, 2 Ves. 
jun. 697. Broome ▼. Monck, 10 
Ves. 609. ViUareal v. Loid Gal- 
way, 1 Bro. C. C. 292. n. Thel- 
lusson V. Woodford, 13 Ves. 220. 
Birmingham v. Kirwan, 2 S. and 
L. 444. 
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does not include some assets even of personal nature ; 
(e. g. not deer in a park of which the deceased was 
tenant for an estate descendible; portraits of former 
owners of a mansion-house, of which the deceased was 
tenant for an estate descendible, although not affixed to 
the walls ; &c.) and, in like manner, the term '' real 
^' assets," in the sense above assigned to it, on the one 
hand, includes assets not of real nature, (e. g. the deer 
and portraits in the cases mentioned, &c.) and, on the 
other hand, does not include some assets even of real 
nature ; (e. g. real estate for years, real estate mort- 
gaged even in fee to the deceased, &c.) There are, 
indeed, other terms sometimes used for the purpose of 
describing, and distinguishing, these two kinds of assets 
which have been above distinguished as '' personal" and 
^* real ;" namely, assets entremainsy and assets by de- 
scent ; but the former of these terms, although it in- 
clude, it b true, no other assets than such as have been 
above described, and distinguished, as personal assets ; 
yet it does not indude all of them, but only such as 
have been actually possessed by the executor, or ad- 
ministrator, of the deceased ; and not such as be out- 
standing. For want of better, then, the terms pro- 
posed are adopted ; and, with this explanation of their 
meanings misapprehension is prevented. 

Having described the nature of personal assets, I or two kinds. 
proceed to recount what things are such : and first, it 
shall be shewn what things personal are personal assets; 
and secondly, what things real are such. 

First. Of what things personal are personal assets, i. wbat things 
There are some things to which the quantity of real |^^!laJ al^^ts. 
estate is essential, while there are others to which it is 
but accidental ; which are, separately, of the nature 
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of personal estate, and only acquire their character of 
real estate, through the accident of their being mixed^ 
or cof^ounded, with, or united to, a subject of that 
nature ; and, on being detached from it, become, at 
once, of the nature of personal estate. 

If, before the death of an owner of real estate, a thing 

of the nature of real estate by coalescence, have become 

severed from the principal subject ; it is personal estate, 

and assets of the person entitled to it. 

Trees Mvcred Accordinfflv trees which, while standing, were of the 

before the death ^ / .1 t , i* , , ,^ i. 

of a tenant en- nature of real estate, are, it severed before the death of 
the owner of the land, personal estate and (him, from 
the nature of his estate, being entitled to them) assets 
of him. 

And although it be, relatiye to the property (^ 
lunatics, a principle, that whatever disposition of the 
subject itself it may be considered expedient to make, 
is not to induce an alteration in the right of those who, 
on his death, would become entitled to it {d) ; yet, trees 
growing on a lunatic's estate whereof he is seised in 
fee, severed in his life-time, under an order to that 
effect, are personal assets of the lunatic (e). 

Tithes lepo- So if, at the time of the death of the owner in fee (A 

^ tithes, the tithes were seposited, they are personal 

estate and assets (y). 

Rent due. And rent accrued due to the owner in fee of real 

estate, at the time of his death, is personal assets (g). 

mo^jgj u, m As to money due hy mortgage, there is, in the books. 



{d) Ex parte Marchioness of (/) Com. Dig. Biens, A. 2. 
Annandale, Amb. 80. Off. Ex. 60. Bac. abr. 64. 

(«) Oxenden v. Lord Comp- (g) Off. Ex. 53. 
ton, 2 Ves. jun. 69, 4 Bro. C. C. 
397. 
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some confusion on the subiect of to whom the money equity, perwnai 

^ 't assets. 

becomes due^ on the death of a mortgagee. 

Whatever questions relative to this subject have oc- 
curred, have occurred through the contrary claims to it 
which have^ from time to time, been proposed by the 
executor, or administrator, of the mortgagee, on the 
one hand ; and his heir, or devisee, on the other. The 
claims of the heir or devisee have always (it will, pre- 
sently, be seen) been proposed on the foundation of, 
either, the particular provision made, on the mortgage, 
for the payment of the money ; or, of the nature of the 
estate itself. 

As to money due by mortgage of real estate mort- 
gaged for an estate not descendible ; (e. g. for an es- 
tate for years) since, as may be conceived, of whatever 
provision be made for the payment of the money, the 
heir of the mortgagee can, hardly, from the nature of 
the estate, be an object ; and also, from the nature of 
the estate itself, he can, of course, derive no claim ; no 
question has, at any time, occurred, as to whom tbe 
money due by a mortgage of that description is due. 

But as to money due by mortgage of real estate 
mortgaged for an estate descendible, it is otherwise ; 
and, as I have said, there is, in the books, confusion on 
the subject. 

I conceive that which follows to be a correct ex- 
planation of the subject. Let it be premised that, either, 
the only provision relative to the payment of the money, 
may be (as was formerly, usually, the case) the common 
condition^ or defeasance, that, on the payment of it, 
the estate of the mortgagee is to cease ; or, there may 
be, in addition to it, (as there, indeed, almost always 
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now is) a collateral personal contract for the payment 
of the money according to the condition. 

Now let it be supposed, that the only provision relative 
to the payment of the money, is the common condition 
or defeasance above-mentioned ; and that, according to 
it, the money is payable either first, to the mortgagee 
** and his heirs ;" or secondly, to him, '' his ejtecutors/ 
&c., or thirdly, to him, '' his heirs, executors,'' &c 
or fourthly, to the mortgagee generally. In these 
cases, the only right which the heir, or executor, has to 
the money ; is such as accrues, and is assigned, to them 
in virtue of the doctrine of conditions, and the rules 
relative to the performance of them. A condition im* 
poses on the mortgagor no personal obligation to pay 
the money; nor imparts, consequently, any right to the 
mortgagee himself even, to demand it. 

In the first case, the condition is performed by the 
payment of the money to the heir of the mortgagee (Ji) ; 
in the second, by the payment of it to his executor, or 
administrator ; in the third, by the payment of it to, 
either, the heir, or the executor, or administrator ; at 
the discretion of the mortgagor himself; and, in the 
fourth, also by the payment of it to the executor, or 
administrator, of the mortgagee (i). 

But, even, in those cases in which the money has, 
according to the condition, been payable to the heir, 
and paid to him ; he has, afterwards, been compelled, 
in equity, to pay it to the executor, or administrator, 
of the mortgagor ; and (as it seems) this application of 



(A) Turner v. Crane, I Vem. (t) Thornborough v. Baker, 
170. 1 Ch. ca. 283. 
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the executor or administrator being prompt, with in- 
terest {J). 

It seems to have been^ at one time^ considered, that, 
in the case of the money being, by the condition, made 
payable to the mortgagee, *^ his heirs, executors," &c. ; 
it was not payable to the executor unless he had not 
assets sufficient without it (k) ; but this opinion was, 
afterwards, overruled (J). 

It has, sometimes, been, relatively to this subject, a what consd- 
coUateral, or proximate, question, whether the subject redeemau^ 

« T .• ? ^ J i_i 'J *^d not a pur- 

of alienation were a pledge redeemable, as security chase with h- 
for the payment of money, or rather a purchase, with cS«c.*° ^^^' 
liberty to repurchase reserved to the alienor : in the 
former of which cases the money would become, on the 
death of the alienee, the property of his executor ; and, 
in the latter, that of his heir. 

Every alienation, on which a right of redemption 
of the subject is reserved to the alienor, is to be 
considered as, only, a security for the payment of the 
money, in consideration of which the alienation has 
be6n made ; and not as an absolute purchase of the 
subject. 

Accordingly, in a case in which A, (Sir T. Scawen) 
tenant for life of real estate, had created a term for 
99 years, if he so long lived, in trustees ; and, being 
indebted to B, {Swynfen) had granted to him several 
annuities payable out of the estate, to him *^ and his 
'^ heirs'" for the life of A ; and, by the deed, it was 
provided that, so long as B should quietly hold the 

(y) Turner's case, 2 Vent. Rep. 181. Thomborough v. Ba- 

348. Sir T. Littleton's case, 2 ker, 1 Ch. ca. 283. See Fiske 

Vent. 361. But see Turner v. y. Fiske, Pr. in Ch. 11. 

Crane, 1 Vem. 171. (/) Thomborough v. Baker. 

{k) Tilley v. Egerton, 1 Ch. 
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estate^ A should not he personally liable^ nor he 
sued, in law, or equity ^ for the payment of the 
annuity y and that A should be at liberty to redeem 
the annuity on the terms therein mentioned ; and, B 
having died, it became a primary question, whether the 
annuity became the property of his executor or heir; 
and a proximate question, whether the annuity were a 
security for the debt, or had been purchased ; and, on 
the part of the heir, it was insisted, that the case was 
not one of a gage or pledge redeemable ; but of a 
purchase, with liberty to repurchase reserved to the 
alienor ; it was adjudged, that the annuity was only a 
security for the debt, and had not been, otherwise, 
purchased ; and that it became, on the death of B, the 
property of his executor; the Court saying, ''Then 
'' comes the great question, whether they (the an- 
nuities) are real or personal ? Which depends on the 
question, whether they be redeemable and as secu- 
rities for money ? And they are clearly so. There 
is, indeed, a distinction in the nature of the transac- 
tion between a power of redeeming and of repur- 
chasing, obtained by usage, which governs the sense 
'' of words. But it is well known, that the Court leans, 
extremely, against contracts of this kind, when the 
liberty of repurchasing is made at the same time, 
concomitant with the grant ; as it must be considered 
in this case, being part of the same transaction ; the 
Court going, very unwillingly, into that distinction, 
and endeavouring, if possible, to bring them to be 
cases of redemption : although it is a different thing 
'^ when the contract for liberty to repurchase is after 
a man has been some time in possession of an estate, 
and acting as owner under a purchase : but this is 
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clearly a power of redemption in Sir T. S., from the 
words> and frame^ of the deed itself. In the proviso, 
*' which, in point of law, is in Sir T. S. ' repurchase* 
*' and * redeem' are used synonymously ; afterwards, it 
'' is called an equity of redemption ; although, before, it 
is a legal condition. As to the objection, that no 
mortgage is without a debt, and that these debts are, 
" declared to be ' paid and discharged.* It is true, 
'^ these words are used in the beginning -of the deed, 
*' and, afterwards, in the proviso of redemption ; but 
'* that was in respect of the discharge of the person of 
^' Sir T. S.y so long as the trustees should receive the 
profits to apply to the annuities, as appears from the 
clause immediately preceding the proviso. As to 
there being no debt, because no remedy ; I agree 
there is no remedy for it by Swyfifen or his ex- 
** ecutor ; but that does not differ from the case of a 
Welsh mortgage, which is a perpetual power of 
redemption, subsisting for ever, and the mortgagee 
cannot compel a redemption or foreclosure. « * « 
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'' the life of Swynfen, given notice and paid the money ; 
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undoubtedly, that money would have been part of the 
personal estate of Swy^fen, and gone under the 
direction of the will. Then, whether the money was 
paid in his life, or to his executor, or heir ; that will 
not vary the right, which will still be the same" {m). 
After the condition has been broken, and the estate 
been forfeited at law ; in which case it is, only, redeem- 
able in equity; the money is, in all cases, payable only 
to the executor, or administrator, of the mortgagor ; 

(m) Longuet y. Scawen, 1 Ves. 401. . 
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under the principle of equity, that the estate and con- 
dition are, in truth, and substance, but a security for 
the pajrment of the money to him by whom it was 
lent (»). 

Now let it be supposed that, in addition to the con- 
dition^ or defeasance^ there is a collateral personal 
contract on the part of the mortgagor for the payment 
of the money ; and that, according to it, the money is 
payable either first, to the mortgagee *' and his heirs f 
or, secondly, to him, " his executors,'* &c, ; or, thirdly, 
to the mortgagee generally. In the first case, never- 
theless, to the executor, or administrator, it is due ; for 
the contract, it is, which confers a direct right to the 
money, and not the condition ; and the condition is, in 
this respect, controlled and superseded by it ; and the 
benefit of a contract purely personal (as such a one is) 
is not of a descendible nature ; and, in the second, and 
third, cases, the money is, undoubtedly, so due. 

And, since it is a principle of equity, that every loan 
implies a contract of repayment, and, of itself, creates 
a debt on the part of the borrower ; and that it is in- 
different whether he have expressly contracted for 
the repayment of the loan or not, or have given real 
security for it or not (o) ; it follows that, in all cases 
of mortgage, there is a collateral personal contract on 
the part of the mortgagor, for the payment of the 

(n) Thornborough v. Baker. 2 P. W. 659. King v. King, 
Howell V. Price, 1 P. W. 295. 3 P. W. 358. Oalton v. Han- 
Co) Earl of Winchelsea v. cock, 2 Atk. 424. Bartholomew 
Norcliffe, 1 Vera. 434. Gower v. May, 1 Atk. 487. Lawley 
V. Mead, Pr. in Ch. 2. Meynell ▼. Hooper, 3 Atk. 278. Earl of 
V. Howard, Pr. in Ch. 60. Cope Portsmouth v. Lady Suffolk, 1 
V. Cope, 2 Salk. 449. Howell Ves. 30. Robinson v. Gee, 
V. Price, 1 P. W. 291, Pr. in 1 Ves. 251. Thornborongh v. 
Ch. 423. Balsh v. Hyham, 2 Baker, 1 Ch. ca. 283. 
P. W. 453. Evelyn v. Evelyn, 
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money ; and that, in all cases, it becomes both at law, 
and in equity, on the death of the mortgagee, due to 
his executor, or administrator (p). 

But it is an exception from this rule, that the mort- Exceptions. 
gagee appears to have considered the estate as ahsa^ 
lutely his. {q). 

And the mortgagee is to be adjudged to have done 
so, if he have, after forfeiture of the estate, and having 
taken possession of it, sold it not subject to the mort- 
gage, but absolutely (r). 

So also the mortgagee is to be adjudged to have 
considered the estate to be absolutely his, if he have 
devised it as real estate. 

Thus, in a case in which a mortgagee in fee of an 
estate at F, of which, after forfeiture, he had . taken 
possession, had devised the estate to his two daughters, 
and died ; and, after the death of one of the daughters, 
her husband and administrator claimed her moiety 
as personal estate ; the Court adjudged it to be real, 
and to have descended to her heir-at-law ; saying. 
Although it be a mortgage as between the mort- 
gagor and mortgagee y yet the testator*s intent was 
it should pass to his daughters as real estate, to 
them and their heirs, and not as a part of his 
personal estate" (s). 
But a mortgagee is not to be adjudged to have 
devised the estate mortgaged as real estate, if he have 
treated it, in his wiU, as redeemable. 

(p) Thornborough v. Baker. 271. Martin y. Mowlin, 2 Burr. 

(q) Martin ▼. Mowlin, 2 Burr. 969. See Fisk v. Fisk, Pr. in 

969. Thomborough y. Baker, Ch. 11. 

1 Ch. ca. 283. (0 Noys v. Mordaunt, 2 

(r) Cotton V. Isles, 1 Vern. Vern. 681. 
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Thus, in a case in which a mortgagee in fee of a 
copyhold estate, which, after forfeiture, and havrng 
taken possession of it, he had surrendered, together 
foith other copyhold estate of which he was seised, 
to the use of his will, subject to the condition of 
redemption in the mortgage-deed contained ; and had, 
afterwards, by a will containing this provision, 
*' Whereas R. B. widow,* (the mortgagor) '' stands 
'^ indebted to me in a considerable sum of money ; 
I do hereby appoint and give her twelve months* 
time, after my death, to pay the same ; and do give 
'' her 50/., to be allowed out of the same debt;" 
devised his real estate ; it was adjudged, that the mort- 
gagee had not devised the mortgaged estate as real 
estate ; the Court saying, '' It seems to me that the 
testator, all along, understood this to be a part of his 
personal estate, and that he meant to dispose of it 
as such by his will. He surrendered it as charged 
with a condition of redemption and resurrender; 
and, in his will, he, manifestly, considered it as a 
debt due from Rn B., and that debt as a part of his 
personal estate.** 
Also it is (under the common principle of equity, 
that '' that which has been agreed to be done is to be 
'' considered as done**) an exception from this rule that, 
if the mortgagee have agreed to apply the money in 
the purchase of real estate ; it is to be considered to 
be real estate, and is not personal assets of him (/). 
Secondly. Qf what things real are personal asseU. 
s. What things Somc things, in their nature real, and which would, 

real are per- i • i i /• « /• 

•onai assets, othcrwisc, not be such, are, on account qf the nature qf 

(0 Lawrence v. Beveriy, 3 P. W. 217. 
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the estate, or interest, of the oumer of them, in them, 
personal assets of him ; thus^ real estate which, if the 
owner were seised of an estate in fee therein^ would not 
be such ; is, he having an estate, either for years, or ^****®^ 
(as such an estate is usually denominated) a term 
/or years ; an estate as tenant by statute-merchant, 
statute staple, or elegit, personal assets of him. 

Also real estate of which the tenant had an estate 
Jor years determinable with the life of another, is 
personal assets of the tenant (ti). 

If a rent be granted to A in fee, on condition that, 
if it be arrear, A and his heirs shall be at liberty to 
enter and take the profits until the rent be satisfied ; 
and, the rent being arrear. A, or, after his death, his 
heir, enter ; the estate, thus acquired, in the land, is of 
the nature of his who holds as tenant by statute-mer* 
chant, statute-staple, or elegit ; and it, and as well the 
arrears, are, on A*s death, personal assets of him {v). 

It is a rule of equity that, if a disposition of property 
be made for a purpose not commensurate with the sub- 
ject disposed of, a trust of whatever remain, after the 
purpose has been satisfied, results (w) to him to whom 
the whole would, if not disposed of, have belonged {x). 



(ti) Off. Ex. 54. 

(v) Jemmott v. Cooley, 1 Lev. 
170. Lord Raym. 135. 158. i 
Sid. 223. 262. 344. 

(w) Rogers v. Rogers, 3 P. W. 
193. Ca. temp. Talb. 2G8. Mal- 
labar ▼. Mailabar, Ca. temp. 
Talb. 78. 

(x) Randall v. Bookey,2 Vem. 
425. Pr. in Cb. 162. Cily of 
London v. Garway, 2 Vem. 571. 
Hobart v. Countess of Suffolk, 2 
Vem. 643. Countess of Bristol v. 
Hungerfprd, 2 Vera. 645. Star- 



key V. Brooks, 1 P. W. 390. 
Cruse V. Barley, 3 P. W. 20. 
Emblyn ▼. Freeman, Pr. in Cb. 
541. Tilley v. Simpson, Mos. 
244. Stonehouse v. Evelyn, 3 
P. W. 251. Digby v. Legard, in 
a note to Cruse v. Barley, 3. P. W. 
20, Cox's ed. Hill v. Bishop of 
London^ 1 Atk. 618. Cottington 
y. Fletcher, 2 Atk. 155. Gravins 
V. Hallum, Amb. 643. Davidson 
V. Foley, 2 Bro. C. C. 203. Ro- 
binson V. Taylor, 2 Bro. C. C. 
589. Conyngham v. Mellisb, Pr. 



194 OF THE SEVERAL KISD9, AND DISTINCTIONS, OP ASSETS ; 

Accordingly, if the owner in fee of real estate, for a 
particular purpose, (e. g. to secure the payment of a 
sum of money) create a term for years out of it ; the 
term^ after the purpose has been satisfied, (i. e. the 
money has been paid) results to the owner in fee of the 
estate, or, (as it is expressed) becomes, in equity, at- 
tendant an the inheritance. 

Terms not of this description, are called terms in 
gross. 

At law J every term for years, whether, first, vested 
in a trustee for one not the owner of the inheritance ; 
or secondly, vested in a trustee for the owner of the in- 
heritance, merely, without being, expressly, limited to 
attend the inheritance ; or thirdly, expressly so limited; 
and fourthly, whether satisfied or not ; or fifthly, vested 
in an equitable owner of the inheritance ; and, whether 
expressly, limited to attend the inheritance or not ; or 
satisfied, or not ; is a term in gross in the termor, and 
personal assets of him {y). 

In equity, also, a term for years, vested in the eqtiii' 
able owner of the inheritance himself ; is, although; 
in equity, attendt^nt on the equitable inheritance ; per- 
sonal assets of him (ss) ; and so, I conceive, is, under 
the principle of the judgment on Donisthorpe v. Por- 
ter, Amh. 600, a term for years attendant on the legal 
inheritance, if necessary for the payment of debts. 

in Ch. 31. Rogers v. Rogers, 3 a term for years attendant on the 

P. W. 193. Mallabar v. Malta- inheritance to be a thing cogniz- 

bar. Hopkins v. Hopkins, 1 Atk. able at law ; but that vras at a 

581 . time while it was, yet, the fashicm 

(y) Willoughby ▼. Willough- (set by Lord Mansfield) to add- 
by, Amb. 282. Scott v. Fen- terate law with equity. 
houUet, 1 Bro. C. C. 69. (2) Thruxton v. Attorney- 

In Ooodright v. Sales, 2 Wils. General, 1 Vem. 340. Tiffin v. 

329, the Court of C.B.seems,from Tiffin, 1 Vem. i. Dowse ▼. Per- 

its judgment, to have considered ceval, I Vem. 104. 
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All Other terms for years attendant on the inheritance 
are, in equity, real assets of the owner of the inheritance ; 
and, accordingly, a more particular account of them, in 
that respect, is to be found in the next section, in which 
what things are real assets are treated o£ 

Estates pour autre vie are of three descriptions ; Estates pour 
first, such as are limited to the lessee '' and his heirs;" tain cases. 
secondly, such as are limited to the lessee, ** his exe- 
'' cfUors^ &a ; and thirdly, such as are limited to the 
lessee generally. 

Those of the two latter kinds are (in those cases in 
which they are assets) personal assets of the tenant (a). 

In general, whatever is united to the soil is, while Emblements 

7^ , , ^ unsevered on 

SO united, considered to participate the nature of the land of tenant 

in fee. 

subject to which it is united, and to be, like it, real 
estate. 

But it is an exception from this rule, that crops, to in what cases 

persons! snifttKi 

the production of which semination, or culture, are ne- 
cessary, (e. g. com, clover, hops, &c.) standing on the 
lands of a tenant in fee, descended ; are, even, while 
so standing, personal assets of the tenant after his 
death (6). 

The principle of this exception is different from that 
by which crops raised, or cultivated, by, or at the ex- 
pence of, a tenant for life, standing at his death, are, 
after his death, reserved for his executor, instead of ac- 
ceding to the tenant in remainder. The principle of 
that rule has been shewn to be the public good (c) ; 
the encouragement of useful agriculture, by securing 



(a) 29 C. 2. c. 3. Com. Dig. Biens. G. 1. Harg. 1 

(6) 2 Bl. Coram. 122, 123. Inst. 55. b. 2. Freem. 210. Roll'* 

Termes de la ley, Emb. Off. Ex. Ab. 728. Cro. Car. 515. 

59. 4 Bum. Ecclcs. Law, 255. (c) P. 47. 

O 2 
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the tenant for life from the risk of losing the benefit 
of his care, labour, and expence, incurred therein. 
But that is not the prindple of the rule now under con- 
sideration^ by which, on the death of a tenant in fee, 
the crops raised by him accede to his executor, and not 
his heir ; for that principle would be satisfied whether 
the crops acceded to the one, or the other, so long as 
they acceded to either of them. The enterprise and 
industry of a tenant in fee are not more encouraged by 
.the assurance that .the crops which he shall raise will 
become, on his deaths personal estate and general assets, 
than they would be by his anticipation, that they may 
remain subject to the same rule of succession as the 
estate itself. The true principle of this rule (of the 
merit of the principle I say nothing) is that, on the 
death of a man, whatever returns be made, produced 
by, or accruing from, his personal estate^ are, to his 
personal estate, to be made. By some this has been 
suggested to be the principle, or partly the principle, 
under which money lent on a mortgage in fee is due to 
the executor of the mortgagee. 

According to this principle, it is indifferent whether 
the crops produced at the expence of the deceased, 
were subjects of necessary use, or merely of taste and 
luxury. 

Therefore such things as melons, cucumbers, arti- 
chokes, &c. are as much the subject of the rule as 
com. 

But such things to the maturity of which a long 
growth (namely, more than a year) is necessary, are 
not subjects of this rule ; for, otherwise, the heir might 
be excluded from the profit of the land too long. 

It has been adjudged to be indifferent that the crops 
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have not been produced by, or at the expence of, the 
tenant in fee himself (^). 

But crops, although such to the production of which 
semination, or culture, be necessary ; standing on the 
land of tenant in fee devised, are not personal 
assets, it has been adjudged; of the tenant, after his 
death (e). 

This distinction between the case of an heir, and that 
of a devisee, is not required, nor warranted, by the 
principle of this rule ; and the technical justification of 
it proposed is (as Mr. Hargrave has remarked) un- 
satisfactory. 

It has been considered (y*) that bulbs and roots (e. g. 
potatoes, turnips, carrots, parsnips, &c.) are not subject 
to this rule; since they cannot be gathered without 
breaking the soil. But this is an idle conceit : the ex- 
humation of the crop does not involve more destruction 
than the aration in the first instance, and an act com- 
petent to a tenant at will even, can hardly be fit to be 
accounted waste. 

If, on the one hand, the owner in fee of land had, be- Tms really 
fore his death, even sold trees left standing at the time constructively 
of his death ; or, on the other hand, not the trees, but the land. ' 
the land itself in fee reserving the trees ; such sales ** ^°""**" 
3x6 to be considered to be equivalent to actual sever- 
ance of the trees ; and they are personal estate and 
assets (g*). 

But if the owner in fee of land alienate, not the fee, 
but, only, a particular estate less than the inheritance, 
(e. g. an estate for life or years) reserving the fee, and 

(d) Spencer's case, Harg. 1 (/) Off. Ex. 62. 
Inst. 55. b. Winch. 51, {g) 3 Bac. ab. 64. Off. Ex. 

(e) Spencer's case. 60. 



tutes a con- 
structive le- 
verance. 
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the trees ; such alienation is not considered to effect a 
severance of the trees from the inheritance, but they 
remain a part of the inheritance notwithstanding (h). 

Also if, on the one hand, the owner in fee of land 
alienate the inheritance, excepting or reserving the 
trees, (whereby they have become, constructively, 
severed from the inheritance, and personal estate) and, 
afterwards, alienate the trees to the feoffee of the 
land ; or, on the other, if the owner in fee of land 
alienate y not the land, but the trees ; (whereby they 
have become, constructively, severed from the inherit- 
ance, and personal estate) and, afterwards, alienate 
the inheritance to the alienee of the trees, the trees 
become, as at first, real estate, and are not personal 
assets of the feoffee (s). 

If, in the two cases before stated, of the sale by an 
owner in fee of trees left standing on the land, or, of 
the land, reserving the trees, the owner of the land 
were but tenant in tail ; the sales are not considered 
to be equivalent to an actual severance of the trees (/)« 
Next presents- So also, ou the Same principle, if, at the time of the 

tion. _ • , 

In what cues death of the owner of an advowson in fee, the living 
were vacant ; the next presentation is personal assets 
of the owner of the advowson {k). 

If the owner of the advowson were, himself, '^ 
incumbent, the living only, becomes vacant, at the time 
of his death ; and, consequently, the case proposed in 
this rule does not occur, but the right of next presenta- 



{h) Com. Dig. Biens. H. 11. (» 3 Bac. ab 64. Hob. 173. 

Rep. 60. 4. Rep. 63. b. 1 1 Co. 50. 

(i) Com. Dig. Biens. H. 11. {k) 11 Vin. abr. 146. Fitx. 

Rep. 50. 4. Rep. 63. b. 1 1 Viu. N. B. 33. 
ab. 168. Ow. 49. 
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tion remains a part of the general right of presentation, 
and real estate (I), 

Although the right of next presentation have been 
granted to A ** and his heirs ;" yet, on the death of 
the grantee, it is, it being not of a descendible nature, 
nor capable of being so constituted, personal assets of 
him (m). 

Real estate mortgaged to the deceased eren in fee, Real egtate 
for the securing of the payment of money to him, is, in hT^^^u^^^ 
equity, in all those cases in which the money due, ^^^^^ "^^ 
itself, would be such, personal assets of the deceased (n). 

In what cases money due by mortgage is personal 
assets of the mortgagee has been explained (p). 

The principle of this rule is, that the real estate, 
being but a security, or satisfaction, for the money, 
which is personal assets of the deceased ; the real 
estate is to be considered to be of the nature of that 
for which it is a security, or satisfaction ; namely, the 
money ; and to belong to him who is entitled to receive 
the money (j)). 

It is in conformity with this rule that, if the mortgagee 
have procured the equity of redemption of the mort- 
gagor to be foreclosed, or released to him, (whereby 
he has taken the estate itself in satisfaction of the 
money, and foregone his claim to the payment of it 
altogether) the estate mortgaged is not personal assets. 



(J) Hill V. Bishop of LondoRi 
1 Atk. 620. Hawkins v. Chap- 
pel, 1 Atk. 622. 1 1 Vin. abr. 
169. 8 Bac. abr. 61. 3 Lev. 47. 
3 Salk. 280. 

(m) II Vin. abr. 173. Bro. 

Chattels/' pi. 6. 

(n) Thomborough v. Baker, 
1 Ch. ca. 283. Ellis ▼. Gnavas, 



<f 



2 Ch. ca. 50. Canning v. Hicks^ 
1 Vem. 412. Turner v. Crane, 
1 Vern. 170. Tabor v. Grover, 
2Vern. 367. Wood v. Nose- 
worthy, 2 Vern. 193. Clarkson 
V. Bowyer, 2 Vem. 67. 

(o) See p. 184. 

(p) Martin v. Mowlin, 2 Burr. 
969. 
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And, in equity^ it is, under the common principle, 
that '' that which has been agreed to be done is to be 
^* considered as done," equivalent to an actual release ; if 
the mortgagee have even procured the mortgagor to 
agree to release it {q). 

In the case Clarkson v. Bowyer, 2 Vem. 67, it 
was said by the Court, that, if the heir of the mortgagee 
have procured the equity of redemption of the mort- 
gagor to be foreclosed, or released ; he may, paying the 
money due to the executor of the mortgagee, retain the 
land. This is not unreasonable, but rather in strict 
conformity with principle (r). 



R«ai estate "RjQ^X cstatc affrced, or directed, to be sold, or other- 

agreed, or di- . 

rected, to be ^jge convcrtcd into personal (*) ; and personal estate 

General rule, agreed, or directed to be converted into real ; are, in 

equity, to be considered, until conversion, to be that 

into which they have been agreed, or directed, to be 

converted ; and to be claimable accordingly. 

It is only the former case, namely, that of real estate 
agreed, or directed, to be sold, or converted into per- 
sonal, which is, in this place, to be considered ; the 
other, namely, that of personal estate agreed, or directed, 
to be converted into real ; will be considered in the 
next succeeding section of this chapter, in which an 



(j) Tilley v. Egerton, 3 Ch. 
Rep. 35. 

(r) See also Fisk v. Fisk. Pr, 
inCh. 11. 

(s) Flanagan v. Flanagan, 
cited in Fletcher v. Ashburner, 

1 Bro. C. C. 500. Fletcher v. 
Ashburner. Stead v. Newdigate, 

2 Meriv. 521. Kirkman v. Miles, 



13 Ves. 338, Pearson v. Lane, 
17 Ves. 102. Lord Gwydir t. 
Campbell, cited in Pearson ▼• 
Lane. Ripley v. Waterworth, 
7 Ves. 425. 

Pearson v. Lane is a case of real 
estate directed to be converted 
into other real estate. 
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account is given of what things personal are real assets ; 
some of the rules relating to which case^ there stated, 
are mutatis mutandis, applicable to this. 

It is customary to impute this rule to the principle Principle of the 
that " that which has been agreed, or directed, to be 
" done, is to be considered as done." But, if this be 
the principle from which the rule has been derived, it 
will be found to be the tendency of the principle to 
produce the same effect as the rule. So far, however, 
is this principle from this tendency, that the application 
of it to any given case to which the rule is applicable, 
would produce an effect, diametrically, opposite to that 
which is the effect of the rule : for if the estate which 
has been agreed, or directed, to be converted, were 
actually converted ; the person entitled to that into 
which it had been converted could not he entitled, 
afterwards, to that which had been agreed, or 
directed, to he converted : and, if it were not actually 
converted, but still to he considered as actually con- 
verted ; the effect must, of course, be the same as if it 
were so. 

To demonstrate this further, let this principle be 
made to operate upon this frequent case ; A had agreed 
to purchase real estate ; and, at his death, '' that which 
'^ had been agreed to be done had been done ;*' namely, 
the purchase-money had been paid, and the estate, duly, 
conveyed to him ; and, at his death intestate, become 
legally vested in his heir-at-law. It is clear that the 
heir at-law could not, after this, be entitled to the pur* 
chase-money. Let it, instead of this, be supposed that no 
conveyance had been made. But if that which was 
agreed to be done be considered as done ; namely, that 
the purchase-money was paid, and the estate conveyed 
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to the vendee during his life ; or, since his death, to 
his heir-at-law ; it is, equally, dear that the heir-at-law 
could not be entitled to the purchase-money. 

This rule is, rather, to be referred to the principle of 
^* Cy pres^ (as it is denominated) as one more 
apposite and congruous. 

Under whatever arlntrary forms, and drcumstances^ 
the declaration may be required to be made ; it is 
evident, that the essence of every alienation, or dis- 
position, of property, is the declared will qf the owner 
to that eflfect. 

When a valid contract of alienation has been made 
by the owner, the right of the alienee to the enjoyment 
of the subject is perfect. There b no right imparted 
by any thing which ensues ; neither by the final delivery, 
nor the delay which intervenes before it. It is only 
true that, until delivery, the right is not realised, and 
enjoyment does not beg^n. 

When a right hoe accrued which can not be^ per^ 
fectly, realised ; it is just that, rather than that it should 
fail, it should be realised as nearly as possible. 

The right of him who would be entitled to personal 
estate into which real estate, or to real estate into which 
personal estate, has been agreed, or directed, to be 
converted ; has accrued when the conversion has been 
agreed on, or directed. 

The manner in which the right can most nearly he 
realised^ in the mean time ; before the execution of 
the contract, or direction ; is by assigning, to the person 
entitled, the enjoyment of that which has been agreed, 
or directed, to be converted ; or, in the terms of the 
rule, *^ considering it, until conversdon, to be that into 
^ which it is to be converted.** 

2 
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This rule (as may, from the nature of it, be inferred ;) J» ^^y*^^ 
is applicable only in cases in which the conversion "* ''^^ »o^ 
agreed, or directed, to be made, is certain and final ; 
and not contingent (t), discretionary (u), or provi- 
sional (v). 

On the occurrence of the event on which the conver- 
sion was contingent, the conversion becomes certain, 
and this rule applicable. 

Thus, in a case in which A had agreed, that, if B 
should, within six years, elect to purchase certain real 
estate ; he would sell it to him ; and, before the expira- 
tion of the six years, and an election to purchase on the 
part o{ B, Ahad died ; and, afterwards, within the six 
years, B had elected to purchase, and the heir of A had 
applied to the Court of Chancery for the payment of 
the rent of the estate accrued subsequently to the time 
of Rs election, it was refused (tr). 

From this rule, that real estate agreed, or directed, to Ezcepdoiu 

, , , firom the rule* 

be sold, or, otherwise, converted into personal, is, in 
equity, to be considered, until conversion, to be that into 
which it has been agreed, or directed, to be converted; 
and to be claimable accordingly ; it is an exception 
that, if the conversion be intended for a purpose, either, 
originally, or eventually, impracticable (x) ; (e. g. 



{t) Wheldale v. Partridge, 
5 Ves. 388. 8 Ves.227. Countess 
of Holderaess v« Marquis of 
Carmarthen, 1 Bro. C. C. 179. 
Disher v. Disher, 1 P. W. 204. 

(u) Walker v. Denne, 2 Ves. 
jun. 170. Swannv. Fonnereau, 
3 Ves. 41. Earlom y. Sanders, 
Amb. 241 . Curling v. May, cited 
in Guidott v. Guidott, 3 Atk. 
254. Symmons v. Rutter, 2 Vern. 



227. Pr. in Ch. 23. Doughty v. 
Bull, 2 P. W. 320. 

(v) Combe v. Combe, 2 Atk. 
185. 

(w) Townley v. Bed well, 14 
Ves. 591. V.Bennett, 

cited in Ripley y. Water worth, 
7 Ves. 436. 

(x) Emblyn v. Freeman, Pr. 
in Ch. 541. Cruse y. Barley, 
3 P. W. 20. Attorney-General 
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the payment of a legacy to one who has died, during 
the life of the testator, and which has thereby lapsed) 
or already otherwise satisfied (y) ; (e. g. the payment 
of a legacy already otherwise paid) the estate agreed, 
or directed, to be converted, is to be considered to be 
that which it actually is ; or, if already converted, that 
which it previously was (z) ; and to be claimable ac- 
cordingly. 

However, if real estate agreed, or directed, to be 
converted into personal estate for a purpose imprac- 
ticable or satisfied, have been already converted ; the 
estate into which it has been converted is, although 
claimed as real estate, personal estate of the person 
entitled to it. 

Thus, in a case in which A and his wife had settled 
real estate in trust to be sold, and directed, out of the 
produce, 1500/. to be paid to B within twelve months 
after her marriage; and A had, afterwards, be- 
queathed ** all his personal estate;^ and the real 
estate had been sold, and j8 had, after the death of A^ 
died unmarried ; whereby the 1500/. had become un- 



V. Milner, 3 Atk. 1 12. Arnold 
V. Chapman, I Ves. 108. Digby 
V. Legard, in a note to Crase v. 
Barley. NichoUs v. Crisp, Amb. 
769. and cited in Croft v. Slee, 
4 Ves. 60. Ackroyd v. Smith- 
son, 1 Bro. C. C. 503. Hutche- 
son V. Hammond, 3 Bro. C. C. 
128. Spink v. Lewis, 3 Bro. 
C. C. 355. Collins v. Wakeman, 
2 Ves. jun. 683. Croft v. Slee, 
4 Ves. 60. Brown v. Bigg, 7 Ves. 
279. Ripley v. Waterworth, 7 
Ves. 425. Williams v. Coade, 
10 Ves. 500. Wright v. Wright, 
16 Ves. 188. Hooper v. Good- 



wyn, 18 Ves. 156. Hill v. Cock, 
1 V. and B. 173. 

iy) Randal] v. Bookey, Pr. in 
Ch. 162. Stonehouse V. Evelyn, 
3 P. W. 252. NichoUs v. Crisp. 
Robinson v. Taylor, 2 Bro. C. C. 
589. Chitty v. Parker, 2 Ves. 
jun. 271. Hallidayy. Hudson, 
3 Ves. 210. Hill v. Cock, 1 V. 
and B. 173. See Flanagan t. 
Flanagan, cited in Fletcher v. 
Ashburner, 1 Bro. C. C. 500. 

(2) Hill ▼. Cock. See Flana- 
gan V. Flanagan. Brown v. Bigg, 
7 Ves. 279. 
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disposed of; and the legatees of A*^ personal estate 
had preferred a bill claiming the 1500/. as a part of the 
personal estate ; it was adjudged, that the 1500/. were 
to be considered as personal estate of A ; the Court 
saying, '' By the latter cases it is established that, when 
a real estate is directed by a deed, or will, to be 
sold; so much as the deed, or will, does not dispose 
" of results as land. * * * If it go, in the case of 
^' a will, to the heir ; in the case of a deed, it must 
'' result to the grantor ; and although, in the case of 
the will, it cannot go to the executor, as money, not 
having been converted, but must descend to the heir ; 
yet I should think that it was personal estate of the 
heir, arul, if he were dead, would go to his executor; 
and if so, when it results to the grantor, it would be 
personalty in his hands, and pass as such" (a). 
And if real estate be agreed, or directed, to be sold, 
or otherwise converted into personal, absolutely, or, 
" out and out,"* (as the expression, sometimes, is) and 
the produce to be applied to a purpose impracticable, 
or satisfied ; (e. g. the payment of a legacy lapsed, or 
satisfied,) the estate agreed, or directed, to be con- 
verted, is to be considered to be that into which it has 
been agreed, or directed, to be converted ; and to be 
claimable accordingly (b). 
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(a) Hewitt v. Wright, 1 Bro. 
C. C. 86. See also Wright ▼. 
Wright, 16 Ves. 188. 

(6) yatc8v.Crompton,2P.W. 
308. Kennell v. Abbott, 4 Ves. 
802. Mallabar v. Mallabar, Ca. 
temp. Talb. 78. Durour v. Mot- 
teux, 1 Ves. 321. Van v. Barnett, 
19 Ves. 102. See Ripley v. 
Waterworth, 7 Ves. 425. 



To this exception that, if the 
conversion of real estate agreed, 
or directed, to be converted into 
personal, be intended for a pur- 
pose impracticable, the estate is 
to be considered to be that which 
it, actually, is ; it is a corollary, 
that if reaJ estate be directed by 
will to be converted into personal 
for a particular purpose, (e. g. 
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Another exception from this rule is, that, if a person 
who would have heen absolutely entitled, whether in 
possession (c), or expectancy (d), to the real estate into 
which personal estate, or the personal estate into which 
real estate, has been agreed, or directed, to be con- 
verted ; elect not to have the estate converted ; it is 
to be considered to be of the nature of which it ac- 
tually is. 

Slight acts are sufficient evidence of election (e), but 
election hj parole is of no effect (J^). 

Another exception from this rule has, by some judges, 
been admitted, to this effect; namely, that, on the 
death of a person who would have been absolutely en- 
titled to the intirety of the real estate into which per- 
sonal estate, or of the personal estate into which real 
estate, has been agreed, or directed, to be converted ; 
the estate agreed, or directed, to be converted is, whe- 



the payment of a legacy) and 
during the life of the devisor, the 
purpose have become impractic* 
able, (e. g. the legatee have died, 
and the legacy lapsed) the de- 
visor cannot dispose of the pro- 
duce of the estate as personal 
estate, by will, or codicil, not 
executed according to 29 C. 2. 
c. 3. 

Hooper v. Goodwyn, 18 Ves. 
156, 

(c) Seely v. Jago, 1 P. W. 
389. Scudamore v. Scudamore, 
Pr. in Ch. 543. Edwards v. 
Countess of Warwick, 2 P. W. 
171. Oldham v. Hughes, 2 Atk. 
542. Pearson v. Brereton, 3 Atk. 
71. Traffoid v. Boehm, 3 Atk. 
440. Chalonerv. Butcher, cited 
in Crabtree v. Bramble, 3 Atk. 
680. Bradish v. Gee, Amb. 229. 
Earlom v. Saunders, Amb. 241 . 



Biddulph V. Bkldulph, 12 Ves. 
161. Kirkman v. Miles, 13 Ves. 
338. Triquet v. Thornton, 13 
Ves. 345. Pearson ▼. Ladc, 
13 Ves. 102. Van v. Bamett, 
19 Ves. 102. 

(d) Crabtree v. Bramble, 13 
Ves. 680. Lingen v. Sawray, 1 
P. W. 172. Pr. in Ch. 400. 
Bradish v. Gee, Amb. 229. 
Stead V. Newdigate, 2 Meriv. 
521. See Johnson y. Arnold, 
1 Ves. 169. 

(e) Bradish v. Gee. Pulteuey 
V. Lord Darlington, 1 Bro. C. C. 
223. Van v. BarneU, 19 Ves. 
102. 

(/) Bradish v. Gee. But see 
Edwards v. Countess of Warwick. 
Chalooer v. Butcher, cited in 
Crabtree v. Bramble, 3 Atk. 680. 
Van V. Barnett, 19 Ves. 102. 
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ther the person entitled have declared an intention to 
that effect or not^ to be considered to be of the nature 
of which it actually is, and to be claimable accordingly^ 
Thus^ in a case in which 1500/. were, on the marriage 
of A, agreed to be applied in the purchase of real eatate^ 
to he settled on A for life, with remainder to the wife 
for life, remainder to their issue, remainder to A'e right 
heirs : and A and his wife had died without issue, A 
having been the survivor, and the money had not been 
applied ; and the heir-at-law of A had preferred a bill 
claiming the money ; the Court dismissed it ; saying, 
" This money ♦ * * when the wife died without 
'tissue « * • Vi9A under the power and disposal 
'^ of ^ ; as the land would^ likewise, have been, in 
" case a purchase had been made pursuant to the 
" articles ; and therefore would have been assets to a 
" creditor, and must have gone to the executor, or ad 
'' ministrator of ^. ♦ ♦ ♦ Money shall, in many 
^' cases, be considered as land, when bound by .articles 
*^ in order to a purchase ; but while it remains money, 
and no purchase made ; the same shall be deemed as 
part of the personal estate qfsuch person who might 
'^ have aliened tlie land in case a purchase had been 
'' made'' {g). 

Also, in a case in which A had, by will, directed 
certain money to be applied, by his executors, in the 
purchase of real estate to be settled on B, (Harry Pul- 
teney) for life, with remainder to his first, and other 
sons, in tail, male, with remainders over, {under which 
B became, before his death, entitled in fee-simple in 

(g) Chichester v. Bickerstaff, 2 Vera. 295. See also Hewilt v. 
Wright, 1 Bro. C. C. 86. 
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possession,) and had appointed C and others executors; 
and after the death of A, Chad received the money 
directed to be applied, and by his will, given to B his 
personal estate, and appointed him executor ; and 
the money remained in the hands of C, unapplied at 
the time of his death; and, afterwards, B had be* 
queathed his personal estate to D; and, after the 
death of B, the person who would have been entitled, 
as heir of B, to the estate under the will of A, had pre- 
ferred a bill claiming the money ; the Court afiSrmed a 
former decree dismissing it, saying, ** Harry Pulteney, 
** at the time of his death, wa^ as absolute an aumer 
of this fund as could possibly be. The question is, 
what the law has said on this subject. I confess I 
*^ have found it a matter of considerable difficulty to 
find the opinion of judges upon the subject : but the 
opinion in Chichester v. Bickerstaff is, I think, the 
right opinion, notwithstanding Lechmere v. Lech- 
** mere. It is clear that had this been a fund outstand- 
** ing in trustees, and it had been necessary to come 
** hither, in order to obtain it ; the money, when ob- 
tained, would have heen personal property ; and so 
it would if the trustees paid it without suit. This 
is, supposing the estate, when purchased, would be 
afee^imple : for it would be otherwise in case of its 
being an estate tail. ♦ * ♦ ♦ \{ A B have 
^* 20,000/. to be laid out in lands for his use, he has 
*' nobody to sue ; the right and the thing centring in 
** one person, the action is extinguished. ♦ • ♦ ♦ 
** Where a sum of money is in the hands of one without 
*' any other use but for himself: it will be money^ and 
*^ the heir cannot claim ; like the case of Chichester v. 
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'' Bicker staffs against which^ I thinks there is no judg- 
*^ ment^ although there are a number of opinions" (A). 
But this exception has been, by other judges, dis- 
approved, as contrary to the prmciple of the rule (i). 



IV. Of the nature of real Assets ; and of what iv. Real assets. 
Assets are, and what Assets are not, such Assets. 

The assets meant by the term " real assets" have of the nature 
been, before (^'), described to be such as, if not other- 
wise disposed of, descend to the heir of the deceased. 
I proceed to recount what assets are such ; and first, of two kinds, 
it shall be shewn what things real are real assets ; and 
secondly, what things personal are such. 
First. — Of what things real are real assets. i. whattWngs 

An estate pour autre me, limited to the lessee ** and assets. 
**hi8 heirs'* (A), or to him, ''his heirs, executors,** fre we. ''^ 
&c. (/), is real assets of him. 

I have, in the next preceding section, described the Terms for years 

' . . attendant on 

nature of terms for years, denominated, in equity, terms ^^ inheritance 
attendant on the inheritance ; and shown in what case 
a term of this description is, in equity, personal assets 



(A) Pulteney v. Lord Darling- 
ton, 1 Bro. C. C. 223. See also 
Walker v. Denne, 2 Ves. jun. 
170. Lord Coraptonv. Oxenden, 
2 Ves. jun. 261. 4 Bro. C. C. 
397. Stead y. Newdigate, 2 
Meriv. 521. 

(i) Wheldale v. Partridge, 
8 Ves. 227. Thornton v. Haw- 
ley, 10 Ves. 129. Kirkman v. 
Miles, 13 Ves. 338. See also 
Chaplin V. Homer, 1 P. W. 483. 



Edwards v. Countess of War- 
wick, 2 P. W. 171. Crabtree 
V. Bramble, 3 Atk. 680. Scuda- 
more y. Scudamore, Pr. in Ch. 
543. Biddulph y. Biddulph, 12 
Ves. 161. 

(y) P. 182. 

(k) 29 Car. 2. c. 3. West- 
faling V. Westfaling, 3 Atk. 460. 

(/) Atkinson y. Baker, 4 T. R. 
229. 
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of the owner of the inheritance. I am now to show in 
what cases such a term is real assets of him. 

A term attendant on the inheritance is, except in 
the instances before mentioned, in equity, real assets 
of the owner of the inheritance (m). 
What terms for And, in cquitj, every satisfied term which, if vested 
what are not, in the legal tenant of the inheritance, would, at law, 
merge therein (»); is, if vested in a trustee for the 
owner of the inheritance, whether merely, vrithout 
being expressly limited to attend the inheritance, or 
expressly so limited (o) ; or in an equitable owner of 
the inheritance ; and whether, expressly, limited to 
attend the inheritance, or not {p) ; a term attendant 
on the inheritance. 

And it is indifferent that the owner of the in- 
heritance, in whose trustee the term is vested, is, only, 
equitable^ and not legale owner of the inheritance, 
e. g. a vendee before conveyance (q). 

And, in conformity with this rule, a term attendant 
on the inheritance attends all the estates, and interests, 
which may he created, or accrue, out of it (r). 



(m) Best V. Stamford. Thnix- 
ton V. Attorney General. Tiffin 
V. Tiffin. Goodright v. Sales. 
Dowse ▼. Percival. Charlton v. 
Lowe. Attorney General v. 
Sandys, Hardr. 489. Willough- 
by V. Willoughby, 1 T. R. 766. 
Baden v. Earl of Pembroke. 
But see Scott v. FenhouUet 
Levet ▼. Needham, 2 Vern. 138. 

(n) Best V. Stamford, Pr. in 
Ch. 252. 2 Freem. 288. 2 Vern. 
520. 2 Wils. 329. 

(o) Best V. Stamford. Thruxr 
ton V. Attorney General, 1 Vern. 



340. Tiffin v. Tiffin, 1 Vern. 1. 
Goodright V. Sales, 2 Wils. 329. 
Dowse V. Percival, 1 Vern. 104. 
Charlton v. Lowe, 3 P. W. 
328. Willoughby v.WiUougfaby. 
Baden v. Earl of Pembroke, 
2 Vern. 52. But see Scott ▼. 
FenhouUet, 1 Bro. C. C. 69. 

(p) Dowse V. Percival, 1 
Vern. 104. 

(q) Charlton v. Lowe, 3 P. W. 
328. Cooke y. Cooke, 2 Atk. 67. 

(r) Charlton ▼. Lowe, 3 P. W. 
328. Willoughby ▼. WUloughby, 
Amb. 282, 1 T. R. 763. 
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Bat it is an exception from this rule^ that a term 
attendant on the inheritance does not attend the estate 
of temnt in dower {s). 

And, although a term have become attendant on the 
inheritance, yet it remains competent to the owner of 
the inheritance to sever it therefrom; and, if the 
termor assign the term for another purpose, it becomes 
severed, and a term in gross in the assignee (t). 

A term vested in the legal owner of the inheritance, 
if such as would not, at law, merge in the inheritance, 
is not a term attendant on the inheritance. 

Thus, in a case in which A, for the purpose of 
securing a jointure of 1500/. a year to his wife, had 
demised an estate of which he was seised in fee to B, 
for ninety-nine years, and B had redemised it to 
A, for ninety-eight years and eleven months, (which 
term of ninety-eight years and eleven months was 
prevented from merging in the inheritance by the 
reversionary month remaining in B) at a rent of a 
pepper-corn, during the life of A, and, after his death, 
at a rent of 1500/. a year, during the life of his wife, 
and, after her death, at a pepper-corn; and A had 
died, during the life-time of his wife, indebted by simple 
contract ; and, on a bill preferred by the simple con- 
tract creditors of A for payment of their debts, it was, on 
their part, insisted that the term of ninety-eight years 
and eleven months was a term in gross, and assets for the 
payment of their debts ; and, on the part of the heir-at- 

(5) Bodmin v. Vandebcndy, Ch. 125. Willoughby v. Wil- 

1 Vem. 356. But see Dudley loughby, Amb. 282, 1 T. R. 

V. Dudley, Pr. in Ch. 241. 763. Goodtitle v. Morgan, 1 

(0 How V. Nicholl, Pr. in T. R. 755. 

P 2 
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law of A, that the term for ninety-eight years and eleven 
months, having been created for the particular purpose, 
only, of securing the jointure of A*^ wife, was after, and 
subject to, the satisfaction of that purpose, attendant 
on the inheritance, and assets for the payment of such 
debts of A, only, as the inheritance was assets for the 
payment of, and no other ; the Court (Lord Chancellor 
Jeffries assisted by the Master of the Rolls and certain 
judges) adjudged, that the term of ninety-eight years and 
eleven months was not assets for the payment of the debts 
of the Plaintiffs ; saying, *^ that the demise and re*deinise 
being made, purely, for the particular purpose of 
securing the 1500/. per annum, and that end being 
** answered, no further advantage ought to he taken 
of that conveyance ; and that the re-demised term 
ought not to be liable to debts, save only to debts by 
bond, as the inheritance would have been, in case 
there had been no term for years. ♦ * » ♦ ♦ * * 
a »«»»«««« That all deeds were but in the 
'' nature of contracts, and the intention of the parties 
'' reduced into writing, and the intention was to he 
chiefly regarded. In an Act of Parliament, the 
intention appearing in the preamble shall control 
the letter of the law ; and the articles, in this case, as 
*' much show the intention of the parties as a preamble 
can that of an Act of Parliament ; and from the regard 
that the law itself gives to the intention of the party, 
it is that, where there is a fine by way of render, 
" there shall be no dower ; and so a rent, or re- 
** cognisance, shall not be extinguished by levying a 
" fine to the party." But on a rehearing before the 
Lords Commissioners who were, afterwards, appointed ; 
this judgment was reversed, and it was adjudged that 
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the term for ninety-eight years and eleven months was 
a term in gross^ and assets for the pa3rment of the debts 
of the plaintiffs {u). 

It is not easy to determine which of these two deci- 
sions is the better ; for it is^ only^ on these two prin* 
ciples that a term for years is, in equity, to be consi- 
dered to attend the inheritance ; namely, the one, that 
equity follows the law ; and, consequently, equitable 
estates are to be treated in conformity with the rules 
afiPecting legal estates ; and, consequently, that every 
term for years which, if vested in the legal tenant of 
the inheritance would, at law, merge therein, is, if 
vested in a trustee for the owner of the inheritance, or, 
in an equitable owner of the inheritance,a term attendant 
on the inheritance : and the other, that, if property be 
disposed of for a particular purpose only, the remainder, 
after the purpose have been satisfied, results to him to 
whom the whole would, if not disposed of, have be- 
longed ; and, consequently, a term for years created 
out of the inheritance, for a particular purpose only, 
results after, and subject to, the satisfaction of that 
purpose to the owner of the inheritance. 

According to the former of these principles, the term 
forninety-eight years and eleven months was not a 
term attendant on the inheritance ; while, according to 
the latter, it clearly was ; for first, the term for ninety- 
eight years and eleven months was not, in effect, itself, 
even so much as disposed of, or alienated, from the 
person of the owner of the inheritance, but only the 
rent of 1500/. charged on, and rendered payable out of, 

(tt) Baden ▼. Earl of Pern- v. Earl Wiochelsea, 1 P. W. 
broke, 2 Vern. 52. and 213. 281. 
Raithby*s ed. and cited in Finch 
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it ; and secondly, the owner of the inheritance was he 
to whom the term would, if not disposed of, have 
belonged. 

The case about to be next mentioned is yet more 
questionable. 

A term for five hundred years was vested in A ; after- 
wards, a term for one thousand years, in the same lands, 
became vested in B in trust for A ; and, after that, the 
inheritance, in the same lands, became vested in A, who, 
by a will not executed so as to dispose of freehold 
estate by devise, assumed to devise the land in fee in 
possession^ and died. On a bill preferred by the heir- 
at-law of A against the executor^of his will, and devisee, 
for an assignment pf the term for five hundred years; it 
was, on the part of the defendants, objected that it was 
a term in gross, not merged in the inheritance, at law, 
and therefore the will sufficient to dbpose of it ; but the 
Court adjudged it to be, in equity, a term attendant on 
the inheritance ; and decreed it to be conveyed to the 
heir-at-law (t?). 
2. What things Sccondlv. — Of what things personal are real assets. 

personal arc j %/ o jt 

real asseto. It has, bcforc (tc?), been stated, that there are some 

things to which the quality of real estate is essential, 
while there are others to which it is but accidental ; 
namely, which are, separately, of the nature of per- 
sonal estate, but, through the accident of their being 
mixed, or confounded with, or united to, a subject of 
the nature of real estate, acquire themselves the cha- 
racter of that estate ; and that, in general, whatever is 
mixed, or confounded with, or united to, the soil, is, 
while so mixed, or confounded, or united, considered 

(v) Whitchurch v. Whit- (w) P. 183, 195j 

church, 2 P. W. 236. 
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to participate the nature of the subject with which it is 
mixed, or confounded, or to which it is united, and to 
be, like it, real estate. 

Under this principle, chimney-pieces, doors, windows. Fixtures to 
wainscot, shutters, locks, &c. affixed, or united, to a wherein the 

_ deceased had 

house, or other building; posts, fences, &c. to the an estate de- 
ground ; are considered to be a-part of the house, &c. 
and to participate their nature ; and are, accordingly, 
if the deceased had an estate descendible in the house, 
&c. real assets of him (jc). 

So also, even pictures, looking-glasses, &c. if, (as, 
sometimes, they are) inserted into the wall, or ceiling, 
of a house, &a; are considered to be a part of the house, 
&c. ; and are, if the deceased had an estate descendible 
in the house, &c. ; real assets of him (y). 

There are three cases in which the right to things, 
in their own nature, personal, but united to things real, 
Q' fixtures" as they are called) is commonly contested ; 
first, the case of the heir and executor of the owner of 
the estate each claiming the fixture ; secondly, that of a 
tenant for life, or of some other particular estate, and 
the tenant in remainder, or reversion ; and thirdly, that 
of a landlord and tenant. The two latter cases have 
been considered in the preceding chapter (2), and, 
although it appears that some exceptions from this rule, 
which was once universal, have been, relatively to these 
two cases, admitted ; yet, relatively to this, (that of the 
heir and executor of the owner of the estate) the rule 
remains as it ever was (a). 

{x) I Inst. 63. a. Bro. Waste Vern. 508. Culling v. Tunstall, 

pi. 104. 143. Cooke's case, Bull. N. P. 34. 

Moore, 177. Heriakenden's case, {y) Cave v. Cave, 2 Vern. 508. 

4 Rep. 64. Day v. Besbitch, (z) P. 44. 

Cro. E. 374. Cave v. Cave, 2 (a) Poole's case, I Salk. 368. 

12 
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Things con- Under the same principle, deer in a park, hares or 

structively ir i. ' sr ^ 

united, or ap- rabbits in a warren, doves in a dove-house, pheasants, 

pendant, to real ^ ^ * 

estate, in which partridges, &c. in a mew, swans, although unmarked, 

the deceased ; . , 

had an estate m a private Water, or at large, if marked, bees m a 

descendible. 

Deer in a park, hive, fish in a private pond, or piscary, &c. being coth 

&Ca 

sidered to he united to, and part of, the park, &c. 
respectively, and to participate their nature, are, if the 
deceased had an estate descendible in the park, &c. 
real assets of him (&). 

Title deeds The title deeds relating to real estate in fee, and the 

estate in fee. chcsts, &c« iu which they havo, usually, been contained, 
become, on the death of the last tenant in fee, the pro* 
perty of the succeeding tenant in fee (c). 

And, if real estate in fee have been sold, and con- 
veyed, on condition that, if the purchase-money were 
not paid on a certain day, the vendor should be at 
liberty to resume the estate ; although the money be- 
come, on performance of the condition, the property of 
the vendor's executor ; yet the title-deeds become^ on a 
breach of it, (the right under the condition descending 
on him) that of his heir {d). 



An ancient In a casc iu which an ancient horn appeared to have, 

horn immemo- • •hi -ji m^ t ^ ±\. • 

riaiiy in the immemorially, been m the custody of the successive 
owners of an estate, and to have been, originally, deU* 
vered to the tenant at the time, on the commencement 



custody of the 
successive 
owners of an 
estate con- 
■tructiyely 
united to it 



Ex parte Quincy, 1 Atk. 477. Off. Ex. 53. 11 Vin. ab. 166. 

Dudley v. Ward, Amb. 113. 2 Burn's Justice, 361. 7 Go. 15. 

Lawtoa v. Lawton, in a note to b. 3 Bac. ab. 64. 2 BL Comm. 

Lawton v. Lawton, 3 Atk. 16. 417. 

Sid ed. (c) Off. Ex. 63. 

(6) Harg. Co. Lit. 8. Com. (d) Off. Ex. 63. 
Dig. Biens, B. 1 Roll's Abr.916. 
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of tenure by the service of cornage ; it was adjudged 
to have become^ on the death of the last owner in whose 
custody it had been, the property of his heir (e). 

An annuity in fee belonging to the deceased, al- Annuity in fee. 
though of the nature of personal estate^ is real assets 
of the deceased {f\ 

The case of real estate airreed, or directed, to be Money, &c. 

o ' ' a^eed, or 

sold, or, otherwise, converted into personal ; has been, directed, to be 

*^ ' converted into 

before {g\ treated of. The converse case, namely, that "«i «*»*«• 
of personal estate agreed, or directed, to be converted 
into real, is now to be considered. 

Personal estate agreed, or directed, to be converted General rule, 
into real is, in equity, to be considered, until conversion, 
to be that into which it has been agreed, or directed, to 
be converted ; and to be claimable accordingly (A). 

Mutatis mutandis, the rules before stated, relative 
to the case of real estate agreed, or directed, to be sold, 
or otherwise, converted into, personal, are applicable to 
this ; and, conversely, some of the rules about to be 
stated, relative to this case, are applicable to that. 

In conformity with this rule, personal estate agreed in what cases 

applicable, and 
in what not 

(e) Puscy V. Pusey, 1 Vena. W. 530. Edwards v. Ck>unte88 

273. ofWarwick,2P.W.171. Lech- 

(/) 2 Bl. Comm. 40. Earl of mere v. Lord Carlisle, 3 P. W. 

Stafford v. Buckley, 2 Ves. 170. 211. Ca. temp. Talb. 80. At- 

(^) P. 200. torney General v. Milner, 3 Atk, 

\h) Kettleby v. Atwood, 1 112. Trafford v. Boehm, 3 Atk. 

Vem. 298. 471. Knights v. 440. Earlom ▼. Saunders, Amb. 

Atkins, 2 Vem. 20. Lancy v. 241. PuUen v. Ready, 2 Atk. 

Fairchild, 2 Vem. 101. Lingen 587. Hickman v. Bacon, 4 Bro. 

V. Sawray, 1 P. W. 172. Pr. in C. C. 333. See Abbott v. Lee, 

Ch. 400. Kentish v. Newman, 2 Vem. 284. Chichester v. 

1 P. W. 234. Scudamore v. Bickerstafif, 2 Vera. 295. Lord 

Scudamore, Pr. in Ch. 543. Compton v. Oxenden, 2 Ves. 

Babington v. Greenwood, 1 P. jun. 261. 4 Bro. C. C. 397. 
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Ezceptioiis 
from the rule. 



Of the statute 
40 Geo. 3. c. 66. 



to be applied in the purchase of real estate, is not 
assets for the payment of such debts of the person who 
would be entitled to the estate agreed to be purchased, 
as the estate agreed to be purchased would not be assets 
for the payment of(i); and, as a legacy payable out 
of real estate on a future contingent event {f) ; so a 
legacy payable, out of money directed to be applied in 
the purchase of real estate, on a similar event (Ar) ; does 
not become a vested right, or vested in interest, before 
the event. 

If, however, the vendor have not a good title to the 
estate agreed to be purchased, or, the contract be, 
otherwise, such as could not be enforced against the 
vendee, if living; the purchase-money is not to be 
raised out of his personal estate, and is not real assets 
of him (/). 

But if A, by his wiU, direct a certain estate to be 
purchased for the benefit of B, and it cannot be pro- 
cured ; Bib entitled to the purchase-money (m). 

It was formerly (before the statute 40 Geo. 3. c. 56,) 
the rule that, if money had been agreed, or directed, to 
be applied in the purchase of real estate, to be settled 
in fee-tail, with the remainder, or reversion, in fee, to 
another than the tenant in tail ; and, consequently. 



(t) Whitwick V. Jennin, cited 
in Baden v. Earl of Pembroke, 
2 Vern. 52. Laurence v. Bever- 
ley, 2 Kebie, 841, and cited in 
Baden v. Earl of Pembroke, and 
in Kettleby v. Atwood, 1 Vera. 
471. Trelawney v. Booth, 2 Atk. 
307. 

0) See p. 125. 

(k Attorney General v. Mil* 
ner, 3 Atk. 1 12. See also PuUen 
V. Ready, 2 Atk. 687. 



(/) Broome v. Monck, 1 Ves. 
597. Buckmaster ▼. Harrop, 7 
Ves. 341. 13 Ves. 456. Green 
T. Smith, 1 Atk. 572. See 
Whitaker v. Whiuker, 4 Bn>. 
G. C. 31. 

(m) Earl of Coventry v. Co- 
ventry, 2 Atk. ^^. Whitaker v. 
Whitaker, 4 Bro. C. C. 31. Bat 
see Broome v. Monck, 10 Ves. 
597. 
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the tenant in tail could, only, by recovery, (which can 
only be suffered during term) acquire the fee-simple 
absolute of it ; the estate should be purchased, and the 
tenant in tail be left to suffer the recovery, in order 
that there might be left to the tenant in remainder, or 
reversion, the benefit of the chance of his &iling to do 
so (n). But it was, always, the rule that, if he who would 
be tenant in tail in possession of the entirety of the 
estate to be purchased, were, likewise, himself, tenant 
of the remainder or reversion in fee immediately; 
and, otherwise, capable of acquiring by fine^ (which 
may be levied at any time) the fee-simple absolute of it 
in possession (o) ; or, although he were not, yet the 
other tenants consented to it ( jti) ; he mighty if he 
elected it, receive the money instead. 

And it has now, by the statute 40 Geo. 3. c. 56, 
become the rule that, whether the tenant in tail inpos^ 
session be, likewise, himself, tenant in remainder, or 
reversion, in fee, or not; if he be capable of acquiring, 
by recovery, the fee-simple absolute of the estate ; he 
may, if he elect it, receive the money instead. 

The Court will only act under this statute, when the 
case is, indubitably^ such as is described in it ; and will 



{%) Short V. Wood, 1 P. W. 
470. Collet V. Collet, 1 Atk. 11. 
Trafibrd v. Boehm, 3 Atk. 440. 
Cunningham v. Moody, 1 Ves. 
174. Countess of Holdernesse v. 
Marquis of Cannarthen, 1 Bro. 
C. C. 377. V. Marsh, 

in a note to Chaplin v. Homer, 
1 P. W. 483. See Legate ▼. 
Sewell, 1 P. W. 87. 

(o) Benson v. Benson, I P. W. 
130. Short V. Wood, 1 P. W. 



470. Edwards v. Countess of 
Warwick, 2 P. W. 171 . Trafford 
V. Boehm, 3 Atk. 440. Cunning- 
ham Y. Moody, 1 Ves. 174. 
Countess of Holdernesse v. Mar- 
quis of Cannarthen, 1 Bro. C. C. 
377. Binford v. Bawden, 1 Ves. 
jun. 512. See Eyre's case, 3 P. 
W 13 

(p) Short V. Wood, 1 P. W. 
470. Collet V. Collet, 1 Atk. 1 1 . 
TrafFoid v. Boehm, 3 Atk. 440. 
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not determine^ on an application made under it, whether 
the case be such or not (9). 

The tenant in tail is not, under this statute, entitled 
to receive the money until the earliest time next ensuing 
the application for it, at which he could acquire, by 
recovery, the fee-simple absolute of the estate to be 
purchased (r). 

An infant is incapable of election («)• 

A married woman is capable of electing, being 
examined in the usual way {t). 

From these rules it is an exception, that money 
directed hy Act of Parliament to be applied in the 
purchase of real estate must be so applied ; and it is 
not competent to the person who would be absolutely 
entitled to the estate, to elect to receive the money 
instead {u). 



V. General V. GENERAL AssETS are such as are applicable to the 

assets. 

The nature of. payment of oll the debts and legacies of the deceased. 



What assets are What asscts are, and what are not, general assets is, 



general assets. 



(g) £x parte Sterne, 6 Ves. 
156. 

(r) Lowton ▼. Lowton, in a 
note to Fletcher v. Talbot, 5 Ves. 
1 2. Ex parte Bennett, 6 Ves. 116. 
Ex parte Dolman, 6 Ves. 116. 
Ex parte Prith, 8 Ves. 609. 

Before an order for the pay- 
ment of the money be made, there 
must be an enquiry by a master 
whether it be incumbered or not. 

Ex parte Bennet, Ex parte 
Dolman, Ex part^ Hodgson, 6 
Ves. 576. 

{$) Seely v. Jago, 1 P. W. 
389. Short v. Wood, 1 P. W. 



470. Chaplin v. Homer, 1 P. W. 
483. Earlom v. Saunders, Amb. 
241. Carr. v. Ellison, 2 Bro. 
C. C. 56. Binford v. Bawdeo, 
1 Ves. jun. 512. Thornton v. 
Hawley, 10 Ves. 129. Van v. 
Bamett, 19 Ves. 102. 

(0 Oldham v. Hughes, 2 AtL 
452. Pearson v. Brereton, 3 
Atk. 71. Trafford v. Boehm, 
3 Atk. 440. Cunningham ▼. 
Moody, 1 Ves. 174. Binford y. 
Bawden, 1 Ves. jun. 512. 

(u) Carr v. Ellison, 2 Bro. 
C. C« 5Q, 
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rather^ to be explained consequentially ; namely* by 
shewing what things are special assets ; such things as^ 
on the one hand^ are special assets, beings consequently, 
not general assets ; and, on the other, such things as 
are not special assets, being, consequently, general. 

It is however to be, here, premised, that the extent 
of the applicability of assets, in any given case, is 
determined either by first, the abstract rule of law, or 
of equity, in that respect ; or secondly, the particular 
provision of the deceased himself. By the particular 
provision of the deceased himself, that, on the one 
hand, which by the rule of law, or equity, is, only, 
special assets, may be rendered general; and, on the 
other, that which by the rule of law, or equity, is 
general assets, may be rendered only special. Thus, 
the real estate of the deceased which (as will hereafter 
appear) is, by the rule of law, only special assets for the 
payment of certain debts only, may, by his provision to 
that effect, be rendered assets for the payment of, not 
them only, but of all his other debts as well, and even 
legacies : while, on the other hand, his personal estate 
which, by the rule of law, is general assets, may, by his 
provision to that effect, be rendered assets for the pay- 
ment of his debts only, and not his legacies ; or for the 
payment of his legacies, and not his debts ; or for the 
payment of some, only, of his debts, or some, only, of 
his legacies, exclusively of the rest. 

The competency, however, of the deceased, in this 
respect, is to be understood with this qualification ; 
namely, that, while he may provide for his creditors 
means of payment additional to those which the rule of 
law, or equity, has assigned to them ; and to his legatees, 
(of whom the right only accrues through his provision) 
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as he might have foreborne the legaqes altogether, so 
he may absolutely prescribe the means from which the 
payment of them is, exclusively, to be derived ; he can 
not, by any provision of his own, vacate, or abridge, 
the right of his creditors conferred on them by the rule 
of law, or of equity, independently on his provision ; 
and, consequently, not arbitrarily substitute, by any 
provision of his to that effect, other means for the pay- 
ment of his creditors than those which the rule of law, 
or equity, has assigned ; but can, only, propose them 
to their option ; which they are, then, at liberty to 
reject ; and claim, instead, those thus otherwise afforded 
to them. 

Thus, for the payment of a creditor by simple con- 
tract, (to the payment of whose debt the personal assets; 
only, of the deceased are applicable) he may addi- 
tionally render his real estate assets ; or, for the pay- 
ment of a creditor by judgment, or specialty, ''in 
" which the heirs are bound,** (to the payment of whose 
debt, both, the personal, and real, estate of the deceased 
are applicable) he may, additionally, execute a power 
of appointment, and render the subject of it assets ; for 
the payment of his legatees he may absolutely prescribe 
his real estate, only, exclusively of his personal estate ; 
but for the pajrment of a creditor by simple contract he 
can not arbitrarily substitute, instead of his personal 
estate, his real; or, of a creditor by judgment or 
specialty " in which," &c. instead of both, the subject 
of a power of appointment ; but can only propose them 
to their option, which they are at liberty to reject, and 
claim, instead; this, the personal and real, and the 
other the personal, estate of the deceased. 



AND OF WHAT ASSETS AR£ OF EACH KIND. 223 

VI. Special Assets are such as are applicable to the v'- Sp«^*^ 

* * assets. 

payment of either the debts only^ and not the legacies> ^^ ^« ^*^^^ 
of the deceased ; or to some, only, of the debts, or to 
some, only, of the legacies, exclusively of the rest 

The subject of a power of appointment vested in what assets are 
a petson (which has been, before, mentioned to have 
been, in certain cases, adjudged to be assets, after his 
death, of the person in whom the power was vested (v) 
has been adjudged to be such for the payment of the 
debts only, and not of the legacies, of the deceased (w)^ 

The paraphernalia of a married woman (which 
have been mentioned to be special property of her bus* 
band) are assets after his death, for the payment of his 
debts only, and not his legacies (jx). 

Nor can the husband by any, provision of his own to 
that effect, by his will, render them applicable to the 
payment of his legacies. 

It has, also, been mentioned (y) that, if two distinct 
interests in the same subject, become vested in the same 
person, the less is considered to be merged in the 
greater, and extinguished ; e. g. if a person seised in fee* 
simple of real estate, subject to a term for years, become 
possessed of the term ; or, being possessed of the term, 
become seised of the fee-simple (x) ; or if a person entitled 
to real estate incumbered, become entitled to the incum- 
brance (a) ; the incumbrance, in the one case, and the 

(v) See pa. 30. (z) U Vin. Abr. 227. 229. 

(to) Bainton v. Ward, 2 Atk. 236. 1 Rep. 87. b. Donisthorpe 

172. Lord Townshend v. Wynd- v. Porter, Amb. 600. 
ham, 2 Ves. 1. Pack v. Bathurst, (a) Lord Compton v.Oxenden, 

3 Atk. 269. Troughton v. 2 Ves. jun. 261. 4 Bro. C. C. 

Trougfatoo, 3 Atk. 656* 397. Donisthorpe y. Porter. 

(x) See p. 70. See Bishop v. Sharpe, 2 Vern. 

(y) See p. 29. 469. 
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term, in the other, are to be considered to be merged 
in the estate in this case, and the fee in the other, and 
extinguished. Although, as between the personal re- 
presentative and heir, or devisee, of the deceased, the 
interest so extinguished remains so ; yet it is to be, in 
equity, considered as still subsisting, if necessary for the 
payment of debts, and assets for the payment of themi 
but not of legacies (b). 

The real assets of a person deceased are, by the 
rule of law, independently on any provision otherwise 
of him, applicable to the payment of his debts by 
specialty *^ in which the heirs are bound,'' and others 
of superior degree only ; and not of legacies, nor e?en 
debts by specialty which the heirs are not bound, nor 
by simple contract. 

From this rule it is an exception, that real assets 
in the West Indian colonies (c), and of a trader (d), 
are assets after his death for the payment of the debts 
of the owner due by simple contract, as well as of 
those by specialty " in which the heirs are bound,** and 
others of superior degree ; and that estates pour autre 
vie limited to the lessee generally, and not devised, 
are, after the death of the tenant, general assets both 
for the payment of the debts generally (e), and 
legacies (/) of him. 

Of course, by the special provision of the owner to 
that effect, the real assets of a person deceased are assets 
to the extent of the particular provision. 

(6) Donistborpe v. Porter. (e) 29 C. 2. c. 3. 

(c) 5 G. 2. c. 2. (/) 14 G. 2. c. 20. 

(d) 47 G. 3. c. 74. 
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CHAPTER III. 



OP THE SUCCESSIVE ORDER IN WHICH ASSETS ARE TO BE 

ADMINISTERED, 

It has, in the conclusion of the last chapter, been ex- The principle 
plained that^ while some assets are applicable to the which ^le idea 

of & successive 

satisfaction of every charge to which any of them order of the 

•.,,-, -r !_• i_ !• t t A administration 

are applicable, there are others which are applicable to of assets has 
the satisfaction of some, only, of those charges, ex- pKd ^ 
clusively of the rest. 

At law, the order of the application of different 
assets, applicable to the payment of the same debt, is 
determinable only, by the election of the creditor. To 
a creditor having a right to receive his debt from one 
part of the cssets of the deceased, and also a right to 
receive it from another part, it is competent to proceed 
for the recovery of it from either, at his election ; thus, 
to a creditor by specialty ** in which the heirs are 
'' bound," or of superior degree, (to the payment of the 
debt of whom, the real, as well as the personal, assets of 
the deceased are applicable,) it is competent to proceed 
for the recovery of it, from, either the one, or the other; 
against the heir, or executor, of the deceased, indif- 
ferently^ at his election : and that right admitted, in 
equity^ to exist between the persons entitled, subject to 
the payment of the debt, to the different assets ; accord- 
ing to which the one subject is applicable to the pay- 
ment of it previously to the other, is unknown. 

Q 
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In equity, however^ it is considered, that between two 
persons severally deriving title under the deceased, to 
different subjects applicable to the payment of a debt 
due from him ; there may be a right, on the part of one 
of them, relatively to the other of them, to retain from 
the creditor the subject to which he is entitled. The 
principle is, likewise, applied (the application of it being 
equally demanded) in the case of legacies. For the 
purpose of determining, and efifectuating, this right, 
there have been instituted the rules about to be ex- 
plained. 

This relative right to retain from the creditor, or 
legatee, the one subject, is to be realised, or effectuated, 
by the previous application to the payment of the debt, 
or legacy, of the other. By this measure, at pnoe, the 
claim of the creditor, or legatee, is satisfied, and the right 
of the person preferably entitled, secured to him. 
Of the nature, It ig of coursc, implied, that the different assets, the 

or terms, of the ... 

case affected by order of thc administration of which is referred to in 

the principle. 

this title, and about to be treated, are such as are, in 
common, applicable to the satisfaction of the same 
charge ; for of such as are, respectively, applicable to 
the satisfaction of different charges, there is, of course, 
no relative order of administration ; thus^ (as will, 
hereafter, appear) between the personal assets of the 
deceased and his real assets descended, there is^ relatively 
to debts due by specialty '' in which the heirs are 
'' bound," and others of superior degree, to the pay- 
ment of which they, both, are subject ; an order of ad- 
ministraticm ; while, relatively to debts due by simple 
contract, to the payment of which the former are 
applicable, but the latter not, there is, of course, 
none. 
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It is^ also^ of course, implied, that the different assets 
are such as are not only, in common, applicable to the 
satisfaction of the same charge, but also, subject to that 
charge, claimable by different persons ; for, of such 
as are, although applicable to the satisfaction of the 
same charge, yet subject to it, claimable by the same 
person, there is, of course, no order of administration ; 
thus, between real assets descended charged with the 
payment of debts, and real assets descended absolutely, 
both concentring in the same person, the heir of the de- 
ceased ; as there is no relative right, there is no order 
of administration. 

This relative right, or, in other words, the order in The principles 
which assets are to be administered, is, evidently, to be order em-^ ^ 
compounded of, or (more properly expressing it) to be ^ 
determined in reference to, these two principles ; the 
one, the nature, inherent and collateral, of the assets 
themselves ; and the other, the intention of the de^ 
ceased. 

According to the former of these principles, the 
assets of the deceased are, in the absence of all intention 
otherwise on his part, to be administered in the order 
assigned, as it were, by the nature of the assets them- 
selves ; and, according to the latter of them, if the de- 
ceased have, expressly, or impliedly, prescribed a dif- 
ferent rule, or order ; they are, notwithstanding that, 
from the nature of the assets themselves, a different 
order would foe to foe assigned ; to foe administered ac- 
cording to the rule, or order, so prescrifoed. 

From the former principle it proceeds, that the per- 
sonal assets of the deceased are, in general, in the afo- 
sence of all intention otherwise on the part of the de- 
ceased, to foe applied in the payment of his defots and 

Q 2 
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legacies, before his real ; and from the same principle 
it proceeds, that certain peculiar assets, although, indeed 
of personal nature, namely, the subject of a power of 
appointment vested in him,- and the paraphernalia of 
his wife ; are (on account of the collateral interest of 
the wife, in the one instance, and of the person entitled 
under the appointment, if made, or in default of it, if 
not, in the other) applicable to the payment of his 
debts, only, after his real estate ; and, from the latter 
of these two principles it proceeds, that some parts of 
the personal assets are applicable to the payment of the 
debts of the deceased, previously to other parts ; namely, 
the residue undisposed of of it, previously to the residue 
disposed of; and the residue disposed of, previously to 
the subjects of his specific legacies, and the amount of 
his personal assets required for the payment of his 
pecuniary legacies ; and that, in some cases, real assets, 
even, are so applicable, previously to some parts of the 
personal, and, in others, co-ordinately with them. From 
this same principle it also proceeds, that some parts of 
the deceased's real assets are applicable to the payment 
of his debts, before other parts ; namely, his real estate 
devised to be sold, or otherwise disposed of, for the pay- 
ment of his debts, previously to his real estate descended 
charged with the payment of them ; his real estate de- 
scended so charged, before his real estate descended 
absolutely ; his real estate descended absolutely, before 
his real estate devised, expressly, even, subject to, the 
payment of his debts ; and his real estate devised so 
subject, before his real estate devised absolutely ; such 
order being supposed to be (with what truth, in some 
instances, will be seen hereafter) in conformity, in the 
several cases^ with the owner's intention. 
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I proceed to explain first, the successive order in 
which assets are to be applied in the payment of debts ; 
and secondly^ the successive order in which they are to 
be applied in the payment of legacies. 

But, before I enter on this, I must state it to be a 
rule common to all the subjects, of the successive order 
of the administration of which I am about to treat, that 
different subjects, applicable in the same degree, and 
claimable, so subject, by different persons, are appli- 
cable equally ; that is, in proportion to their relative 
values. E. g. if Whiteacre be devised subject to the 
payment of debts to A, and Blackacre be devised so 
subject to B, they are applicable to the payment of 
debts, eq^ually in proportion to their relative values (a). 

First. Of the successive order in which assets are ^- of the suc- 

, _, ^ cessive order in 

to be applied tn the payment qf debts. which assets 

The residue of the personal estate of a deceased pUed in tL*^' 
debtor, after the payment of his legacies, specific and a^?^ ^ 
pecuniary^ or of such of them as are payable out of his of the de^ "^ 
personal estate, is primarily applicable to the payment ^nai ^mL 
of his debts. 

This being the primary rule upon this subject, the 
authorities for it are, (as may be conceived) corres- 
pondently, numerous. It is sufficient to refer to a few 
of them only ; and I have therefore proposed some of 
the more prominent, and remarkable, among them 
below (6). 

(a) Westfaling v. Westfaling, (6) Stapleton v. Colyille, Ca. 

3 Atk. 460. Duke of Devonshire temp. Talb. 202. Lord Inchiquin 

▼. Atkins, 2 P. W. 38 L Anon, v, French, Amb. 33. Bridgman 

Gary 3. Heveningbam v. Heven- v. Dove, 3 Atk. 201. Bowaman 

ingham, 2 Vera. 355. Carter v. Reeve, Pr. in Ch. 577. 
V. Bamardiston, 1 P. W, 505. Although a testator, ^^I'e ofwhatconsii- 

2 Bro, P. C. J. Harris v. Ingle- leaving the residue of his personal tutesapecu- ' 

dew, 3 P. W. 91. estate to A^ declare his opinion, niary,and not a 
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Of the residue, j^ ^hc internal administration of the residue, it 

a part undts- 

posed of is ap- ought (the principles to which the whole order of the 



converse. 



residuary, le- or expectatioD, as to the particu- 
ga«yj_andthe jar amount of it; (e. g. that it 
will be found to amount to 500/.) 
yet is the legacy only a general 
residuary legacy ; as it would 
have been if unaccompanied by 
such a declaration, and not apar- 
ticular pecuniary legacy ; and, as 
the subject of any other resi- 
duary legacy, primarily appli- 
cable to the payment of the tes- 
tator's debts. 

Thus, in a case in which a testa- 
tor, after declaring that, according 
to a computation made by him, 
the residue of his personal estate, 
after the payment of his funeral ex- 
pences, and debts, would be found 
to amount to 5,800/. ; distributed 
the sum of 5,8001. in certain ab- 
solute SUMS, among his grand- 
children; and directed that, if, 
on the one hand, the residue 
should be found not to amount 
to so much, the shares of the 
legatees should be, proportionally, 
abated ; and if, on the other, to 
more, their shares should be pro- 
portionally augmented ; and de- 
vised certain real estate which 
was subject to a mortgage made 
by him ; and, on a bill preferred, 
the primary question was, whether 
the residue were applicable in 
exoneration of the estate devised 
or not ; and the proximate, whe- 
ther the legacies given to the 
grand-children were general re- 
siduary, or particular pecuniary, 
legacies ; tne Court adjudged 
them to be of the former descrip- 
tion ; saying, " Here the devise 
" (legacy) is not of 5,800/. cer- 



" tain ; but of the surplus, after 
" his debts and funeral paid, 
'* which he computed at 5,800/. 
'* and, if he were mistaken in tk 
" computation, that would oot 
*' oust the devisee of his equity ^^ 

But, on the other hand, if a 
testator leave to A specific lega- 
cies, together with the residue of 
his personal estate ; the legacy of 
the residue is a specific legacy, 
as well as the others. 

Thus, in a case in which a 
testator had devised real estate 
subject to the payment of his 
debts, and left to his brother some 
specific legacies, togetherwitk the 
residue of his personal estate; 
and, on a bill preferred, the pri- 
mary question was, whether the 
estate devised were applicable to 
the payment of the testator's 
debts before the residue of his 
personal estate or not ; and the 
proximate, whether the legacy of 
the residue were a specific legacy, 
(in which case it was considered 
that the estate devised was appli- 
cable before it) or not; the 
Court adjudged it to be a specific 
legacy ; saying, " it could not 

sever the specific legacies frm 

the rest of the personal estate; 
** and, since the testator equally 
'* intended, that the residuary 
'' legatee should have the rest of 
'' his personal estate, as the spe- 
** cific legacies, therefore all the 
" personal estate was" (relatively 
to the real estate) '' to be held 
** exempt from the debts *. 

Also an absolute sum of mouey, 
e. g. 1000/. given out of a gene- 



tt 
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* Hawesv. Wamer,2Vern.477. in Hazlewood v. Pope, 3 P. W. 
' Bradnox v. Gratwick, cited 325. 
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administration of assets is referred, being attended to) f^e^^^gl® 
to be the rule, that a part of it, undisposed of, is ap- p^^ °^- 
plicable to the payment of the debts of the deceased, 
before the part disposed of. 

There have been several cases of residuary legacies, 
for charitable uses, which have been, by the statute 
Geo. 2. c. 9. (of mortmain) partially void; and the 
part void has, thereby, become, in effect, undisposed 
of; in some of which cases it has been adjudged, 
according to the rule just now proposed, that the part 
void is applicable to the payment of the debts of the 
deceased, before the other part ; in another, that it is 
applicable equally, only, (i. e. in proportion to their 
relative values) with the other part ; and, in others of 
them, either that there is no order of application of 
them at all, but that they are applicable indiscrimi- 
nately, before or after each other, at the discretion of 
the executor ; or rather, indeed, that the residue 



ral residue^ is, although so giveo, 
a pecuniary legacy. 

Thus, in a case in which A 
bad bequeathed certain specific, 
and pecuniary, legacies; and, 
after devised to B (Wicksteed) 
real estate subject to the pay- 
ment of his legacies ; and, after, 
directed that, out of *^ the over- 
*' plus" of his personal estate, 
certain legacies, and among them 
600/. to C, should be paid ; and 
bequeathed " the residue" to 
B ; and the personal estate being 
insufficient for the payment of 
the legacies ; and, on a bill pre- 
ferred by the representative of C, 
for the payment of the 500/. out 



of the real estate, it was, on the 
part of the defendant, objected, 
that real estate devised subject 
to the payment of legacies is not 
applicable to the payment of a 
residuary legacy, and that the 
500/. were but a ^rt of the re- 
sidue; it was adjudged, that the 
legacy of 500/. was payable out 
of the real estate; the Court 
saying, * * * ♦ " It is 
" true that a real estate shall 
" never come in aid of a residue; 
'' but, when it is a new resulting 
" trust, it is di&rent. I think 
" here the only residue is that 
" given to Wicksteed ' ". 



' Minor v. Wicksteed, 3 Bro. C. C. 627. 
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disposed of is applicable even before the part un* 
disposed of. 

Of the first class is the Attorney General t. 
Tomkins, Amb. 216, in which A had bequeathed the 
residue of his personal estate, including a term for 
years in gross» for charitable uses ; and (the bequest, 
as to the leasehold estate, having been adjudged to be 
void, by the statute 9 Geo. 2, it became, in effect, 
undisposed of,) the Court directed it to be applied in 
the payment of the debts, and legacies, of the deceased, 
before the residue disposed of (c). 

Of a second description is the Attorney General v. 
Earl of Winchelsea, 3 Bro» C. C. 373, in which A 
had bequeathed the residue of his personal estate, 
including mortgages, and other real securities, for 
charitable uses ; and (the bequest, as to the mortgages, 
&c. having been adjudged to be void, by the statute 
9 Geo. 2, they became, in effect, undisposed of) the 
Court directed them to be applied in the payment of 
the debts, and legacies, of the deceased, equally (in 
proportion to their relative values) with the residue 
disposed of. 

Of the third class is the Attorney General t* 
Tyndall, Amb. 614, in which A had bequeathed the 
residue of his personal estate, including a term for 
years in gross, for charitable uses ; and (the bequest, 
as to the leasehold estate having been adjudged to be 
void, by the statute 9 Geo. 2, it became, in effect, 
undisposed of) it was adjudged, that the leasehold 
estate was not to be applied in the payment of the 

(c) See also Attorney General Attorney General v, CaldweU, 
V. Graves, Amb. 155, and cited Amb. 635. 
in Attorney General v. Tomkins, 
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debts^ and legacies, of the deceased, before the residue 
disposed of (^. 

Ah! Justice Bridlegoose! Justice Bridlegoose! 
*' withdraw your blaze/' What more than this could 
be produced by your choice invention of aleatory ad- 
judication ? Could any three throws which could have 
been made by you, have exhibited richer diversity? 
Once for the plaintiff, once for the defendant, and once 
intermediate! — And all this too, in the exercise of a 
system of jurisdiction, not like your's, from which this 
merit might be expected ; but from one, the polar star 
of which is uniformity ! — ^A system of jurisdiction which 
professes to adhere to precedent even at the expense 
of principle, and, for the attainment of uniformity, to 
sacrifice, if necessary, even justice* 

I have, already, stated how much at variance with 
principle is any other rule than that, of the. residue of 
a deceased's personal estate partly disposed of, and 
partly undisposed of; the part undisposed of is appli- 
cable to the payment of his debts before the part 
disposed of. But, before I part with those cases in 
which a different rule has been applied, I shall offer 
some other remarks tending to shew the unreasonable- 
ness of the judgments on them. And first, it is a 
corollary, necessarily proceeding from these judgments, 
that a testator's personal estate, of which he has died 
intestate, not in effect only, but formally as weU, is 
not to be applied in the payment of his debts before 
the subject of a legacy for charitable uses not prohibited 
by the statute ; e. g. that, if a testator possessed of a 
leasehold estate, of the nature of personal estate (e. g. 

(«Q See also Attorney General neral v. Lord Winchelsea, and in 
V. Martin, cited in Attorney Ge- " Highmore on Mortmain." 
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for years) were to bequeath his personal estate, except 
the leasehold estate, for charitable uses, and die tn- 
testate as to the leasehold estate ; the leasehold 
estate would not be applicable to the payment of his 
debts, before the subject of the legacy g^ven for charita- 
ble uses ; secondly, it is another corollary that, if the 
legacy for charitable uses, instead of being a residuary 
legacy, were pecuniary : (e. g. 1000/.; a testator's 
personal estate, of which he has died intestate, is not 
applicable to the payment of his debts before the sub- 
ject of the legacy ; and thirdly, it is another corollary, 
that if two legacies for charitable uses be bequeathed, 
the one entirely void, and the other entirely valid, the 
subject of the void legacy is not applicable to the pay- 
ment of debts before the subject of the valid legacy. 

It was objected, in the Attorney General v. Tyn- 
doll, that it would have been a contravention of the 
statute 9' Geo. 2, if the Court had, by directing the 
void part of the legacy to be applied to the payment 
of debts before the rest, interfered to effectuate the 
legacy. The unreasonableness of this objection I have 
exposed elsewhere {e). But it may be answered that, 
in that case, the Court not merely refused to inter- 
fere to ^ectuate, but rather interfered, by perverting 
the ordinary course of administration of assets, to frus- 
trate it. 
It if an excei>- It is au exceptiofi from this rule, that the deceased 

tion from this -^ 

rule, that the haS prOVldcd OthCTWisC. 

deceased has ^ 

provided other- The authorities for this exception are, also, (as may 
be supposed) numerous. A few of the more remark- 
able are referred to below {f). 

{e) P. 138. Wainwright v. Bendlows, Pr. in 

(/) Stapleton v. Colville. Ch.451, 2 Vern.718, Amb.58I, 



wise. 
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There are two modes of provision, that a deceased's '^^. ^^^ °^ 

* ' provision to 

personal estate is not to be primarily applicable to the *^' ^^\* ^^' 

* IT i^ rjT press and im- 

payment of his debts ; the one, direct and express, p^^d. 
the other, indirect and implied. 

It seems to have been, once, the rule, that a pro- 
vision, that a deceased's personal estate was not to be 
primarily applicable to the payment of his debts, could 
not be implied, but must be expressed (jg) ; and dif- 
ferent judges have declared their regret that this rule 
has been (as it has) declined, and, at length, definitively 
superseded (A). The rule, however, was destitute of 
the sanction of any reasonable principle, and has been 
duly disposed of: for all that judges are concerned to 
do, is, by whatever means, to determine, and when 
determined, effectuate a man's intention; which may 
be, and often is, exhibited as decisively by implication, 
as expression. 

An express provision, that the deceased's personal what consti- 
estate is not to be primarily applicable to the payment ^^n^d ' 
of his debts, would be in some such form as this, " I ''^^^^"^^^ 
" devise my estate at ^ to S, in trust, immediately on 
my decease, or so soon after as may be, to sell and 
dispose of the same, or a sufficient part thereof, and 
with the produce thereof, to pay my debts ; and I 
'' bequeath to C my personal estate ; and, moreover, 
I direct that the produce of my said estate at A 
shall be applied to the payment qf my debts in the 
"first instanced' 

It has, frequently, been adjudged that, to the va- 
lidity of an express provision by a debtor, that his 

ig) Dolman v. Smith, Pr. in (Ji) Duke of Ancaster v. 
Ch. 458. Fereyes v. Robinson, Mayer, 1 Bro. C. C. 454. Bootle 
Bunb. 302. v. Blundell, 1 Meriv. 216. 
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personal estate is not to be, primarily, applicable, or not 
applicable at all, to the payment of his debts ; it is not 
sufficient, that he has provided, however positively and ab- 
solutely, that his personal estate is not to be so applicable, 
or not applicable at all, without making an express provi- 
sion for thepaymentof hisdebts by the application of some 
other subject than his personal estate for the purpose ; 
that it is not enough that he has left real estate de- 
scended, or other such assets, sufficient for the payment 
of his debts ; but there must be an actual appointment, 
or provision, made by him, of assets for the purpose (t). 
This requisition is without the warrant of principle. 
It is to be admitted, that it is competent to a testator 
> to prescribe the order in which the different subjects of 

his own estate shall be applied to the payment of his 
debts, and, in such a case, the only question is, on the 
evidence of his intentiow. But when a testator, having 
other estate than his personal estate, has provided that 
his personal estate is not to be, primarUy applicable, 
or not applicable at all, to the pajrment of his debts ; 
is not his intention that hi3 other estate shall be, pre- 
viously, applied, as clearly manifested as if he had, 
expressly, so provided? He is conscious that he has 
debts to be paid, and that paid they must be, (the very 
provision shews that) and he provides that his personal 
estate is not to be applicable to the payment of them. 
Is it possible to avoid the conclusion, that his intention 
was, that his other estate should be so ? If a testator, 
having no other estate besides his personal estate, and 

(t) Duke of Ancaster v. Ves. 454. Gittens v. Steele, 1 

Mayer, 1 Bro. C. C. 460. Webb Swanst. 24. Lord Inchiquin v. 

V. Jones, 2 Bro. C. C. 60. Howe French, Amb. 37. Bootle v. 

V. Earl of Dartmouth, 7 Ves. Blundell, 1 Meriv. 193. 
149. Watson v. Brick wood, 9 
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his estate Whiteacre, were to devise Whiteacre to 
A ; or reciting that he was seised of Whiteacre, leave 
it to descend ; and, bequeathing his persohal estate to 
B, to provide expressly, that his personal estate should 
not be applicable to the payment of his debts ; could 
there be a doubt of his intention, that Whiteacre 
should be applied to the payment of them, more than 
there would be, if he had, expressly, provided, that 
Whiteacre should be so applicable ? 

It has been adjudged to constitute an *'^^*^<^ ^'an i"*^^ 
provision that, or to the effect that, the personal estate pro^JMon. and 

* * what does not. 

of the deceased is not to be primarily applicable to the 
payment of his debts; that he has, both, made a pro^^i^ expr^s 

\ \^ , * provision for 

vision for the payment of his debts by the application ^^ payment of 

*^ -^ . debts bv other 

of some other subject than his personal estate (e. g. means than the 

• •• personal estatCf 

his real estate) for the purpose, and a disposition with a di^- 
otherwise than for the payment of his debts, of his per- than for the 
sonal estate ; but that it is not sufficient that he have them, of the 
either, on the one hand, made a provision for the ^te!^ consdl 
payment of his debts by the application of some other ^^^^sZr^ " 
subject than his personal estate for the purpose, without 
disposing, otherwise than for the payment of his debts, 
of his personal estate ; or, on the other hand, so dis- 
posed of his personal estate, without making such a 
provision; but that it is requisite that both such a 
provision for the payment of his debts be made, and, 
accompanying it, such a disposition of his personal 
estate {j). 

llie rule appears to me to be objectionable, and 

(J) Lord Inchiquin ▼. French, 624. Bridgman v. Dove, 3 Atk. 

Amb. 33. Duke of Ancaster 201. Tait v. Lord Northwick, 

v. Mayer, 1 Bro. C. C. 460. 4Ve8.816. Tower v. Lord Rous, 

Bootle V. Blundell, 1 Meriv. 18 Ves. 132. Hancox v. Abby, 

193. Walker v. Jackson, 2 Atk. 11 Ves. 185. 
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that such a provision for the payment of debts, even 
so accompanied, does not imply a provision that the 
personal estate of the deceased is not to be primarily 
applicable to the payment of his debts. My objection 
I shall propose hereafter, and, at present, treat the 
rule as established. 

That a simple disposition by the deceased, of his 
personal estate, otherwise than for the pajrment of his 
debts, without a provision for the payment of them by 
the application of some other subject for the purpose^ 
does not imply that, or to the effect that, his personal 
estate is not to be primarily applicable to the payment 
of his debts, has never been contravened, nor excepted 
from; but that such a provision by the deceased, 
alone, without such a disposition, may have that effect ; 
has been, on the three different cases of which I am 
about to treat, adjudged. 
The judgment In the casc Huyford V. Benlows, Amh. 681, Pr. in 
" V. Bemhwsr Ck. 451, 2 Vem. 718, in which A had devised real estate 
to be sold for the payment of his debts, and bequeathed 
the residue of his personal estate to B, whom he ap- 
pointed the executrix of his will, and died indebted; 
and a bill had been preferred by B, that the real 
estate might be sold, and out of the produce the 
amount of some debts which had been paid out of 
the personal estate, repaid ; and, on the part of the 
defendant, it was insisted, that the bequest of the 
personal estate, being to the person appointed ex- 
ecutrix, was to be considered to have been made to 
her in that character, and the cases Cutler v« Coxeter 
and French v. Chichester (in which it was adjudged, 
that a bequest made by a deceased of his personal 
estate to the person appointed by him his executor, 
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contained in the same sentence as the appointment^ is 
a bequest to him only as such, and not as a legatee) 
were referred to ; the Court decreed according to the 
bill; saying, '^ As money devised to be laid out in land 
*' is, in a court of equity, looked upon as land ; so land 
** devised to be sold, and turned into money, must, 
^* in equity, he looked upon as money. It differs 
'^ from the case where a man charges his land with 
the payment of his debts ; there he seems to have an 
intent to preserve his land, or as much as he can of 
it, for his family ; and, as he seems to have a regard 
for the preservation of it, so will this Court, as far as 
*' it can. But, in this case, the testator seems to have 
rejected the land, by directing it to be sold out of his 
family ; and, therefore, shall be looked upon as if he 
** had sold it, in his Itfe-time, and turned it into money. 
If a sum of money devised in trust to he laid out 
in land, he, in equity, to he considered a^ land, 
and to go, or descend, in the same manner as land 
would do; why should not an estate in land de- 
vised to he sold, and converted into money, hy 
parity of reason, he considered, in equity, as 
personal estate, and he applied accordingly."* 
Let us try the value of this judgment. When a 
testator makes a provision for the payment of his debts, 
by the application of another subject than his personal 
estate for the purpose, one of these two constructions 
is to be proposed ; or, in other words, his intention is 
to be considered to have been, either, merely to secure 
the payment, or provide against the non-payment, of 
his debts, or, as well, that his personal estate is not to 
be applicable primarily, or at all, to the payment of 
them. The first reason assigned for this judgment is 

12 
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this^ that the estate devised to be sold is, in equity, to 
be considered as money, and personal estate. Now, 
although it be true that,yrom the time when real estate 
devised to be sold is to be sold, it is to be considered, 
in equity, as actually sold (or rather that into which it 
is to be converted), and personal estate ; yet the time 
when it is to be sold, whether before, or after, the per- 
sonal estate, remains a question. The time when the 
estate was to be sold was, however, by the Court 
assumed. 

The argument of the Court in this respect is reducible, 
and for the better exposure of this sophism, shall be 
reduced, into this syllogism. 

1. Real estate devised to be sold is, from the time 
when it is to he sold, to be considered, in equity, as 
actually sold, and personal estate. 

2. The real estate is, in this case, devised to be sold 
in the first instance. 

3. Therefore, the real estate is, in the first instance, 
personal estate. 

The error of this argument lies in the second 
proposition, in which the very thing in question is 
assumed. 

The estate devised, or so much of it as was suffi- 
cient for the payment of the debts, was, impliedly, to 
be applied, either in the first instance, and before the 
personal estate, or after the application of the personal 
estate. 

The second proposition has been stated in the 
former way, or the former case has been expressed 
in it ; and, according to it, so stated^ the question is 
assumed. Now let it be supposed to be stated in the 
latter way ; namely, that the real estate is devised to 
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be sold after the application of the personal. This is 
contrary to the conclusion^ and involves an absurdity. 

The second reason assigned is the supposed dif- 
ference between a devise of real estate to be sold for 
the payment of debts, and a charge on it for the 
purpose. 

This reason is also erroneous ; for the specific form 
of the provision made by a deceased for the payment of 
his debts, whether it be that of a devise of real estate 
to be sold, &c. or a charge on estate descended or 
devised, is, eoA^h considered alone, indifferent; and 
that for two reasons ; the first, because, a priori, these 
different provisions do but prescribe different modes of 
applying the subject provided for the payment of the 
debts, whenever it is to be applied, and, of themselves 
alone, indicate nothing, a^ to the time, or order, of 
the application ; and the second, because, a posteriori 
and practically, the effect of a direction, to sell, &c., 
and a charge, is but the same ; for, on the one hand, 
the effect and consequence of a charge for the payment 
of debts on real estate, whether descended, or devised, 
is, that the estate is, if necessary, to be sold for the 
purpose, as well as if it had been expressly devised to 
be sold (A) ; and, on the other hand, under a direction 
to sell an estate for a particular purpose, (e. g. the 
payment of debts,) no more is to be sold than is sufficient 
to satisfy the purpose, as would be the consequence 
under a charge for the same purpose (/). 

(A) Lloyd V. Williams, 2 Atk. (/) Randall v. Bookey, Pr. in 

108. Stapleton v. Colville, Ca. Cb. 162, 2 Vera. 425. Lutwych 

temp. Talb. 202. Elliot v. Mer- v. Wynford, 2 Bro. C. C. 248. 

riman, 2 Atk. 41. Lord Inchi- Spaldino^ v. Shalmer, 1 Vern. 

quia V. French, Amb. 33. And 301. Culpepper v. Aston, 2 

see Walker v. Jackson, 2 Atk. Ch. ca. 115. 
625. 
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The judgment In the CBse Hancox V. Abbey, 11 F«. 185, in which 
°^Abbey^7on^ A had devised his real estate to trustees, in trast to 
^^^^' sell so much as would be sufficient for the payment 

of a certain debt secured by mortgage of a part of it, 
and that after such sale, B should take the rents, and 
profits, of the residue unsold, for her life, with remain* 
der over ; and, after other legacies, bequeathed '' all 
the rest and residue of his personal estate not other- 
wise^ by thai his wiU, given, and disposed of, as 
aforesaid, irfter payment of all his just debts^ 
** legacies, and funeral expences," to B ; and the 
tenants in remainder had preferred a bill, that A's 
personal estate might be applied in payment of the 
debt ; the Court refused it ; saying, '' The real estate 
*' may be so appropriated to the payment of the debt, as 
'^ to shew a clear intention that it shall not be a burthen 
upon any other fund, although an intention to 
exonerate the personal estate is not, in any other 
way, expressed. ♦♦♦♦♦♦ It is true, 
as has been observed for the plaintiffs, that a devise 
to sell for payment of all debts, shall not exonerate 
the personal estate. That shews nothing more than 
an intention, that all the debts shall be paid ; and the 
'' real estate, if that is necessary, shall be applied. But 
a direction to apply a particular portion of the real 
estate, for the payment of one particular debt, 
affords a very different inference. Why should the 
testator direct, exclusively, a particular debt to be 
paid out of his real estate 7 It is not generally from 
an apprehension that the personal estate may not be 
^' sufficient for all the debts ; for no precaution is 
'*' taken except for this particular debt, and this 
*' debt was, already, a charge upon the real estate. 
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" Thereforeybr the security of the debt there wcls no 
** reason to direct the sale. It is no additional 
'' security to the mortgagee. For what purpose, then, 
'' could he, so specially, direct a portion of the real 
estate to be sold, and the produce applied to that 
particular debt ; if he intended that debt to stand 
just in the same predicament as any other debt ; 
except only, that it was to be charged upon the real 
estate, as it already was 9 Putting that aside, 
nothing is done by all this particularity of expression ; 
'' for, then, this debt stands upon the same footing as 
*' all other debts. The difficulty stated by Lord 
** Thurlow, in Hale v. Cox (m), occurs in this case ; 
*' who is to have the benefit of this exoneration ? How 
*^ can the demsee make claim to more than is given to 
** him ? Here the wife happens tp be the devisee for 
'' life of the real estate, and has the whole personal 
estate bequeathed to her ; and, after her estate for 
life, the remainder of the real estate is devised to the 
'' daughters, who are co-heiresses-at-law. But suppose 
it devised to a perfect stranger. When a devise is 
made, after such sale, or sales, and payment of the 
purchase^money to the purposes aforesaid, of the 
residue of the estate, how can the devisee take the 
whole of the estate, and say he is to take without 
any sale, before any of those purposes are answered ; 
and not the residue after the sale, and after those 
purposes are answered ; but, that he is entitled to the 
entirety 9 That is not what is given to him; which 
is the estate, minus the mortgage. Where an estate 
is given subject to a mortgage, it is truly said, that 

(m) 3 Bro. C. C. 322. 
r2 
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does not throw the burthen upon the devisee. But 
that is^ from the construction the Court puts upon 
those words; that the. testator means nothing more 
than the law provides; that the mortgcige shall 
'' continue a burthen upon the real estate. Then the 
** testator, according to that construction, has not said 
" the devisee shall not have the estate after the mort- 
gage paid out of it. But, in this will, he has said, 
expressly, that the devisee shall take nothing but the 
residue, after the mortgage deducted and paid. It 
would be very strong, then, for me to say, he shall 
have the whole, and not the residue after the mort- 
gage deducted ; which will be the effect. Then Lord 
** Thurlow asks, is the heir to take the benefit ? Could 
** the intention be to make this circuitous devise in 
** favour of the heir ; with the object, that so much shall 
" be undisposed of? Is that a probable intention ? 
«.«««««« The intention m this will is 
'' very strongly manifested by the manner in which this 
'' devise is made. Then, is that intention rebutted 
by the mode in which the personal estate is given, 
it is true, after payment of all just debts and lega^ 
cies 9 But if I put the true construction upon the 
preceding part, and if the intention was exclusively 
to appropriate the real estate to that particular debt, 
this part of the will must be construed so as to make 
^ it consistent with what was already done. This is 
not a case of direct, and utter, repugnance, so as to 
compel an election, which part shall stand : but^ if 
the construction upon the first part is sound, it may 
'' be said, in fair reasoning, he means, by the latter 
part, to subject his personal estate to all such debts, 
only, as he has not already provided for, by sub^ 
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'' jecting the real estate exclusively to them ; for 
" these debts are put out of the question ; as if they 
" did not exist ; being already amply provided for. 
'* Therefore, afterwards, he provides only for all other 
** debts. ♦*♦•♦♦ \ mortgage upon a 
** man's estate, not of his contracting, is not considered 
*^ his debt, payable, primarily, out of his personal estate. 
'' On the other hand, a man may make a mortgage debt, 
" of his own contracting, to be considered payable, 
** primarily, out of his real estate ; and then there is 
'^ nothing unreasonable in considering it, with reference 
^* to that provision, as to be satisfied out of his real 
'' estate ; and not, as to his personal estate, a debt in 
** any respect. If I am right in my construction upon 
** the first clause, there is no necessity to give an 
** opinion upon the generality of expression in the sub- 
*' sequent clause." 

The judgment of the Court in this case is, avowedly, 
adverse to, or involves an exception from, the rule 
before stated ; for, although there were a provision for 
the payment of the mortgage by the application of 
another subject than ^'s personal estate for the pur- 
pose, yet there was, not only no disposition of his per- 
sonal estate otherwise than for the payment of his debts, 
or the particular debt provided for ; but even a dispo* 
sition of it expressly subject to the payment of his 
debts. 

Let us enquire whether there be sufficient reason for 
this exception. 

The first reason assigned is, that, although a man 
making a provision for the payment of his debts, uni- 
versally, by the application of another subject than his 
personal estate for the purpose ; may be supposed to 
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mean^ thereby^ merely to secure the payment of his 
debts^ or to provide against the non-payment of them, 
without entertaining any intention as to the order, or 
time, of the application of the two subjects ; yet, that a 
man, making such a provision for the payment of one 
particular debt only, cannot be supposed to mean, 
thereby, merely, to secure the payment, or to provide 
against the non-payment of it. But why not ? May 
not the general, and more comprehensive, purpose of 
providing for the payment of all their debts, which 
some men, in these provisions, entertain, be, in others, 
more confined, and circumscribed, and limited to some 
particular debt, which favour to the creditor, or perhaps 
a sense of policy, or justice, may render them peculiarly 
desirous to provide for the payment of? Is this a 
purpose which a man cannot partially entertain ; one 
of those things which do not admit of degrees, *' non 
** suscipiunt magis et minus f " Do we not, every day, 
see men prefer one creditor before the rest, and secure 
him without regard to their other creditors ? On the 
other hand, as there are found those who altogether 
withhold their real estate from their creditors, may 
there not be others, who partially withhold it from 
them, and partially submit it to their claims ? Besides, 
is not this a provision which a person, without any 
personal estate even, might make ? 

The next reason assigned is, that, since it was un« 
necessary to provide real estate for securing the pay- 
ment of the debt, it being already so secured ; it is^ of 
course, that A could have entertained no other purpose 
in providing, as he had, for the payment of it^ than to 
render the estate, primarily, applicable to the payment 
of the debt. But, in the first place, it might seem to 



IN WHICH ASSETS ARE TO BE ADMINISTERED. 247 

A^ and, for aught that appears, not erroneously, that 
the estate on which the debt was secured, was an in- 
st^cient security. However it might have been when 
the mortgage was made ; it might have, since, become, 
in itself, defective, or there might be a large arrear of 
interest, through which the security might have been 
rendered so. And even, although no such motive might 
have prompted him, and the estate been an ample 
security ; yet it might have appeared to A an incon** 
venience, if the creditor enforced his security, to have 
to resist proceedings to foreclose, or incur the trouble 
and expence, of raising the money on an assignment of 
the mortgage ; or it might be, if the testator contem* 
plated no such inconvenience, an eligible, or favourite, 
estate, which for family, or other, reasons, the testator 
might desire to have discharged. In short, there might 
be many other reasons for the provision than either to, 
merely, secure the payment of the debt, or to make it 
payable out of the real estate in the first instance ; and 
it was not necessary that the former, not being his 
purpose, the latter must have been. 

Besides, is not the same argument applicable in such 
cases as Searle v. St. Eloy, 2 P. W. 385, and the 
others of that class, in which, notwithstanding that the 
real estate was devised^ expressly, " subject to the in- 
*^ cumbrances" on it ; it was adjudged that the personal 
estate of the testator was applicable, in exoneration of 
it^ from the debts of the testator to which it was sub- 
ject ? Might it not, in those cases, have been, with as 
much propriety, proposed, that these debts '' were 
already a charge upon the real estate ; therefore, for 
the security of the debt, there was no reason to " leave 
it subject to the incumbrances on it ; that ** it is no 
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'' additional security to the mortgagee ;" and be asked, 
" For what purpose, then, could the testator so spe- 
'^ cially" devise the estate subject to the incumbrances 
on it, ** if he intended those debts to stand just in the 
**' same predicament as any other debts, except only that 
*^ they were to be charged upon the real estate as they 
*' already were." 

The third and last reason assigned, although more 
plausible and specious, is as unsubstantial and insuffi- 
cient as either of the other two. It is true, that it is 
only the residue of the estate devised, left after the 
application (whenever that application is to be made) 
of so much of it as is sufficient to satisfy the debt, 
which is devised to B ; but still the question remained 
when that application was to be made, whether before; 
or after, A's personal estate; and the former was 
assumed. 

The argument of the Court, in this respect, is re- 
ducible into this syllogism. 

1. It is the residue of the estate devised, left, after 
the sale of so much of it as is sufficient to satisfy the 
debt, which is devised to B, 

2. If the debt be satisfied with the personal estate, 
that part of the estate devised which would, otherwise, 
be applicable to the satisfaction of it, must becomie the 
property of either B, the devisee, or the heir-at-law 
of A 

3. It cannot become the property of By because no 
more has been devised to B than the residue of the 
estate devised, left after the sale of so much of it as is 
sufficient to satisfy the debt ; and it cannot become the 
property of the heir-at-law ; for it cannot be supposed 
that such was A*s intention. 
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4. Since, therefore, there is no other disposition to 
be made of it, so much of the estate devised as is suffi- 
cient to satisfy the debt^ is to be applied, in the first 
instance, and before the personal estate. 

The error of this argument lies in the first proposi- 
tion, in which the very thing in question is assumed, 
without argument. 

The estate devised, or so much of it as would bo 
sufficient for the payment of the debt^ was^ impliedly, to 
be applied, either in the first instance, and before the 
personal estate, or after the personal estate. 

Let the first proposition Ije stated each way, or each 
of the cases be successively expressed in it. 

1. It b the residue of the estate devised, left, after a 
sale (in the first instance) of so much of it as is suffi- 
cient to satisfy the debt, which is devised to B. 

2. It is the residue, &c. left after a sale (subsequent 
to the application of the personal estate^) &c. 

In the former state of the proposition the thing in 
question is assumed ; and the latter is contrary to the 
conclusion, and involves an absurdity. 

This argument, it is evident, was borrowed from the The judgment 
report of the case Haley. Cox^ (the judgment on"Co«"con- 
which was, alike, erroneous) in which A^ having mort- 
gaged his estate Blackacre for 300/., had, by his will, 
directed a certain debt secured by mortgage of hiis estate 
Whiteacre, and all other his just debts, to be paid 
out of his personal estate ; and then bequeathed several 
legacies, and, afterwards, bequeathed the residue of 
his personal estate to B, in trust for C and D, payable 
at twenty-one ; and devised his estate, including Black- 
acre, to trustees in trust, if they should think proper, 
to sell and dispose of such part of it as should be on 
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mortgage at the time of his decease, and^ ffft^i" pay- 
ment of the money due on such mortgage, to stand 
possessed of the remainder of the purchase-money for 
E ; and empowered the trustees, if they thought proper, 
to continue the mortgages, or to pay them by assign- 
ment of them ; and C and D had died under twenty- 
one, whereby the legacy to them had failed ; and, on a 
bill preferred by the mortgagees, that the personal 
estate of A might be applied in satisfaction of their 
mortgages^ and, if deficient, the real estate devised, the 
question being, whether the personal, or real, estate, 
were previously applicable.; the Court adjudged, that 
if the legatees C and D bad not died, but the legades 
to them had taken effect, the real estate devised would 
have been ; saying, '' In this case, the testator has 
been very anxious to give no real estate until after 
the payment of the debts. He proceeds that, if it 
be more convenient to the family, the mortgaged 
estate shall not be sold, but other money borrowed 
^' upon it to pay the mortgage debt. Is it possible 
'' then to throw the debt upon the personal estate f 
** Can it be construed, that he intended it to be sold^ 
^' and that so much as is more than the 300/. should 
go to the legatee, that the 300/. mortgage-monej 
should be paid by the personal estate, and the 300^. 
'* which continues real, descend to the heir^at^aw 9 
'' It would be too much to attribute this intention to 
him. Upon the whole of the will, it seems that he 
meant the personal estate should pay the other mort- 
gage ; but, as to this, that it should be exonerated 
'' for the benefit of the legatees. But, although the 
intent was, that the legatee should take the personal 
estate exempted from the mortgage debt, it does not 
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'' follow that the next of kin shall take it so. The 
legatees being dead, it is the same thing as if he had 
said nothing in his will about his personal estate. It 
must devolve in the ordinary way, as if it stood 
without any expression of a desire to exempt the 
'' personal estate ; and, then^ the personal estate must 
" be applied." 

It is an exception common to both an express and An exception. 
implied provision that, or to the effect that, the de- 
ceased's personal estate is not to be, primarily, applic- 
able to the payment of his debts ; that, if the disposition 
made by the deceased, of his personal estate,yai7 ; the 
personal estate becomes primarily applicable to the pay- 
ment of them (i»). 

I now proceed to enquire, first, what dispositions 
made, hy persons deceased, of their personal estate, 
accompanied by a provision for the payment of their 
debts, by the application of another subject for the pur- 
pose ; have been adjudged, with that provision, to imply 
a provision that, or to the effect that, the personal 
estate is not to be, primarily, applicable to the payment 
of their debts ; and secondly, what provisions made, 
by persons deceased,Jbr the payment of their debts, 
by the application of another subject than their personal 
estate for the purpose, accompanied by a disposition of 
their personal estate otherwise than for the payment of 
their debts ; have been adjudged, with that disposition, 
to imply a provision that, or to the effect that, their 
personal estate is not to be, primarily, applicable to the 
payment of their debts. 

First. — The same dispositions are, (it will, hereafter, ^^f ^f^t^' 

(») Waring V. Ward, 3 Ves. 670, 7 Ves. 332. Hale v. Cox, 
3 Bro. C. C. 322. 
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peraonai estate appear) accordingly as they happen to be made to the 
to imply such a executofs of the deceased, or to other persons ; subject 

provision, and i * 

the converse, to different Tules of construction. 

other persons I shall, first, cousidcr them as made to other persons ; 

than executors. in i i ^ 

and afterwards as made to executors. 
A bequest of ^ bequcst made, by a person deceased, of the re- 

the residue, ex- ^ *- "^ *^ 

pressiy after stdtie of his pcrsoual cstate, expressly, after the pay- 

the pajrment of . ^ . ' r /' ./ r y 

debts, is not meiit of kis dcbts (p), is, of course, not such a dispo- 

such a disposi- . , 
tion. SltlOn. 

Nor is a be- Nor is a bcquest of the residue generally ; and it is 

quest of the , , ^ ® ^ 

residue gene- indifferent whether the bequest he after a bequest of 
other legacies (jo), or not(^). 

The principle of this rule is, that the content of 
every remainder depends on the quantity of the whole, 
and the quantity subtracted from it ; that the residue, 
generally, of a deceased's personal estate, imports the 
residue after satisfaction of the charges to which it is 
generally liable (r) ; and, the deceased's personal estate 
being, generally, liable to the satisfaction of his funeral, 
and representatory, expences, debts, and legacies, a 
bequest of the residue of it, generally, is to be under- 
stood to be a disposition of it, subject to the payment of 
debts. 

A bequest, A bcquest made, by a person deceased, after other 

after other Ic- . i» i • i j 

gacies, of the Icgacics, ot the lesiduc of his personal estate '' no^ 
•« before dis- " before disposed oji* has been adjudged to be such 



(o) Lord Incbiquin v. French, (9) Samwell ▼. Wake. Philips 

Arab. 33. V. Philips, 2 Bro. C. C. 273. 

(p) Lord Incbiquin v. French. Burton v. Knowlton, 3 Ves. 107. 

Samwell v. Wake, 1 Bro. C. C. Tait v. Lord Northwick, 4 Ves. 

144. See Adams v. Meyrick, 816. Tower ▼. Lord Rous, IS 

Eq. ca. ab. 271, and cited in Ves. 132. 

Walker ▼. Jackson, 2 Atk. 624. (r) Bridges v. Philip, 6 Ves. 

Wainwrigbt V. Bendlowes, Pr. in 571, 
Ch.451, 2 Vern. 718,Amb.681. 
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a disposition of his personal estate as, accompanied by "p®"®^.?^'"***? 

r r ' r J been acqudged 

a provision for the payment of his debts by the applica- ^ ^ *"*^^- 
tion of some other subject for the purpose ; implies, with 
that provision, a provision that, or to the effect that^ 
his personal estate is not to be, primarily, applicable to 
the payment of his debts («). 

The principle of this rule is but a corollary to that 
of the last ; namely, that a bequest of the residue of a 
deceased's personal estate, not generally after satisfac- 
tion of the charges to which it is generally liable ; but 
qfier satisfaction of some, or some part of them, 
only ; is to be understood to be a disposition of it 
Jree from the other charges to which it would have 
been, otherwise, liable ; and that, therefore, a bequest, 
after other legacies, of the residue of a deceased's 
personal estate '' not before disposed of** is to be 
understood to be a disposition of the personal estate 
after the payment of the legacies only. 

To the propriety, not of the principle^ but of the 
applicability of it in this instance, some objections are 
hereafter proposed. 

In the case Hartley v. Hurle, 5 Ves. 540, in which 
A had, after having bequeathed legacies, and devised 
his real estate for the payment of his debts, given 
^' the residue of his real and personal estate not by 
** him otJierwise given and disposed off* and a bill 
had been preferred by the personal representative of the 
residuary legatee, for an account of the deceased's per- 
sonal estate, and it was insisted, on his part, that the 



(s) Dolman v. Smith, Pr. in Ancaster ▼. Mayer, 1 Bro. C. C. 

Ch. 456, 2 Vera. 740. Walker 4.56. Burton v. Knowlton, A 

V. Jackson, 2 Atk. 624. Ander- Ves. 107. Bootle y. Blundell, 1 

ton T. Cook, cited in Duke of Meriv. 193. 
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residue of the personal estate was given free from the 
payment of the deceased's debts ; it was adjudged^ that 
it was not ; the Court saying, '' The residuary clause 
in this will is not a specific gift at all, except with 
reference to what is before given. It is not merely 
personal estate, but the rest and residue of his real 
and personal estate not otherwise given; whereas 
he had given all his real estate before in trust for 
the payment of his debts. ♦ ♦ * ♦ The re- 
siduary clause b not specifically the residue of the 
personal estate, but the residue of the real and 
personal estate, not by him otherwise given, and 
disposed of ; and he had made all his real estate a 
fund for the debts, and, therefore, it is the residue 
qf the very fund which he had created for his 
" debtsr 

The reason proposed for this judgment is, surely, a 
pure sample of judicial nonsense. It is true, that the 
content of the residue of the personal estate was to be 
determined with reference to what was before given ; 
that is, of course, given out of the personal estate. 
But the debts were not '' given^** or (properly speaking) 
directed to be paid, out of his personal estate. If the 
devise of the real estate had not been introduced, it, 
clearly, could not have been affirmed that they were. 
But the provision is, that his debts are to be paid, not 
out of his personal estate, but out of his real estate ; 
and how the connection of the bequest of the residue 
of the personal estate, not subject to the payment if 
the debts, with the residue of the real estate, which was 
so subject ; can have the effect of rendering the former 
so subject likewise ; is unaccountable. Upon the prin- 
ciple of this reason, the real estate was subject to the 
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payment of the legacies, to the payment of which the 
personal estate was subject. 

In the case Attorney General v. Barkham, cited in 
Staplefon v. Colville, Ca. temp* Talb. 206, in which 
A bad devised his real estate for the payment of his 
debtSj and bequeathed his personal estate to his exe^ 
cutor " to defray his/uneral charges and expences** 
and bequeathed the residue to B ; it was adjudged^ 
that the real estate was applicable to the payment of 
debts before the personal. If these words '' to defray, 
'' &c." can be, reasonably, considered to bear, as well 
as a positive and inclusive, a (relatively to the debts) 
negative and exclusive, sense, this judgment was cor- 
rect ; otherwise not. But they do not bear this sense, 
and the principle expressio unius est exclusio aUerius, 
is not applicable to the case. 

A bequest made by a person deceased of '' his per-^ a bequest by 

■* ^ *• , the deceased of 

" sotial estate,^ has been adiudfifed to be such a dispo^ " bis personal 

, . . ^ M estate." baa 

sition of it as, accompanied by a provision for the pay-* beei\ a4judged 

, , ^ to be sucb a 

ment of his debts by the application of some other disposition. 
subject for the purpose ; implies, with that provision, a 
provision that, or to the effect that, his personal estate 
is not to be, primarily, applicable to the payment of his 
debts (/). 
A bequest which, if made to another person, would a bequest to 

* *^ ■* the person en- 

he such a disposition of the deceased's personal estate ^i^^d, benefit 

* , , ^ , cially, to the 

as, accompanied by a provision for the payment of his lubject pro- 
debts by the application of some other subject for the payment of 

. , , . • . , . • * debts ; is not 

purpose, with that provision, to imply a provision that, such a disposi- 
or to the effect that, the personal estate is not to be> 

(t) Walker t. Jackson, 2 Atk. v. Kyaaston, in a note to Duk€ 
624. Earl ofTankervillev, Fau* of Ancaster v. Mayer, 1 Bro. 
cet, 2 Bro. C. C. 57. Kynaston C. C. 457. . / 

2 
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primarily^ applicable to the payment of his debts ; has 
not, if made to the person entitled beneficially to the 
subject provided for the payment of debts ^{e. g. if A 
bequeath to By to whom he has devised his real estate, 
subject to the payment of his debts in fee, his personal 
estate) that effect (m)* 

And (since property claimed under another, remains, 
in all cases, such as it was in him under whom it is 
claimed) it is indifferent that the property in the two 
subjects has become, on the death of the person entitled 
to both subjects, vested in different persons claiming 
under him («;). 

The principle of this exception being, that it is in- 
d\ff^erent to the owner of two subjects of property, liable 
to a common charge, by the application of which it is 
paid ; the exception is, consequently, r.ot to be made in 
cases in which the owner of both subjects has not an 
equal, or rather not an absolute, interest in each ; e. g. 
an absolute interest in the personal estate, and a limited 
estate (e. g. an estate for life or years) in the real ; or 
a sole interest in the one, and a joint interest in the 
other {w). 

An estate in fee-tail is, virtually, an absolute estate 
in fee-simple ; for it is in the power of the tenant in 
fee-tail to render it such ; and, in the. cases Hade- 
wood V. Popcy Dolman v. Smith, Harwood v. Child, 
and Lord Inchiquin v. French, referred to in proof of 

(u) Hazlewood v. Pope, 3 P. Hartley v. Hurle, 5 Ves, 540. 

W. 322. Dolman v. Smith, Pr. and cited 1 Meri?. 213. 

in Ch. 456. Harewood v. Child, {y) Dolman v. Smith, Pr. in 

cited in Stapletonv. Colville, Ca. Ch. 456. 

temp. Talb. 204. Lord Inchiquin {w) See Stapleton v. Colville, 

V. French, Arab. 33. Burton r. Ca. temp. Talb. 202. Tower V. 

Knowlton, 3 Ves. 107. Tower Lord Rous. Hartley v. Harle. 
▼. Lord Rous, 18 Ves. 132. 
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« 

this exception, the estate devised to the legatee of the 
personal estate, was an estate in fee tail. 
That disposition of a deceased's personal estate which ^ if made to 

* * executors. 

is virtually involved in the appointment of a person i}^e disposition 

" "• •* "^ -* of the personal 

executor (x) ; or, even, an express bequest made by a estate involved 

'^ ■* ^ ^ in the appoint- 

dece^sed of his personal estate, and which, if made tomentofaper- 

, son executor, 

another, would be otherwise ; to the person appointed is not such a 
by him the executor of his will, and contained in the Nor an express 
same sentence as the appointment (tf) ; (e. g. in this ofltTcontain^ 
form, '^I bequeath my personal estate to A, whom /sentence as the 
" appoint the executor of this my will f or in this, *pp^*"^®"*- 
I appoint A the executor of this my will, to whom I 
bequeath my personal estate ;"J are not such dispo- 
sitions of the deceased's personal estate as, accompanied 
by a provision for the payment of his debts by the ap- 
plication of some other subject for the purpose, imply, 
with that provision, a provision that, or to the effect 
that, his personal estate is not to be, primarily, applic- 
able to the payment of them. 

Of the latter part of this rule two different principles 
have been professed ; the one, apparently, this ; that 
when a testator makes a dbposition of his property (e. g. 
a disposition of his personal estate to ^) and, immedi- 
ately connected with it, a provision possible to be a 
reason for it ; (e. g. the appointment of A executor) it 
is to be understood, that the provision was actually 

(x) Gray v. Minnithorpey 3 1 Meriv. 224. See also Hazle- 

Veg. 103. Gower v. Mead, Pr. wood v. Pope, 3 P. W. 322. 

m Ch. 2, 2 Vera. 120. Walker Bamficld v. Wyndham, Pr. in 

V. Jackson, 2 Atk. 624. See, Ch. 101. Wilkinson v. Wilkin- 

however, Feltham v. Executors son, 1 Vem. 23. Cutler v. Coxe- 

of Harlston, 1 Lev. 203. ter, 2 Vem. 302. Harewood v. 

(y) French v. Chichester, 2 Child, cited in Stapleton v. Col- 

Vem. 568. Stephenson v. Heath- ville, Ca. temp. Talb. 204. 
cote, cited in Bootle v. Blundell, 
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that reason ; and that, therefore, when a testator makes 
a bequest of his personal estate to A, and, in immediate 
connection with it, appoints him executor, (a provision 
possible to be a reason of the bequest) it is to be under- 
stood, that the appointment was the reason inducing 
the bequest (2). 
Unless accom- gufc jfc \^^ \^^^ adjudffed, that such an express 

pained by ex- ^ o ' ir 

pressions indi- bcQuest made, bv the deceased, of his personal estate to 

eating that the ^ \ ^ * 

appointment thc pcrsou appointed by him the executor of his will, 

was not the * * 

reason of it. as, if made to another person, would be such a dis- 
position of it as, accompanied by a provision for the 
payment of his debts by the application of another sub- 
ject for the purpose; would, with that provision, imply 
a provision that, or to the effect that, his personal estate 
was not to be primarily applicable to the payment 
of his debts ; is, although contained in the same sen- 
tence as the appointment, {/* accompanied hy other 
expressions indicating that the appointment was not 
the reason of the bequest, (fi.g.if, in the same sentence 
with the bequest and appointment, there be contained a 
beneficial devise of real estate to the person appoitUed 
executor) such a disposition of his personal estate. 

For the appointment of A executor can not be a 
reason for investing him with the real estate bene- 
ficially ; and the bequest of the personal estate, and 
devise of the real, being, undistinguishedly, made; 
neither can the appointment be the reason of the 
bequest. 

It is by reference to this principle that the very 
obscure report of the case Wilkinson v. Wilkinson, 1 
Vem. 23, becomes at all intelligible. 

(z) French v. Chichester. Stephenson v. Heathcote. 
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The report is thus, ^' John Wilkinson, one of the six 
" clerks, made his will, and thereof made his brother 
*^ executor ; and devised unto his executor all his 
'' estate both real and personal ; and, four years after- 
** wards, he marries, and, then, by a codicil, makes his 
" wife executrix. The question was, whether the 
'' brother should have the personal estate as legatee. 
'' It wa^ urged, that he should ; for he does not take 
" it as executor only, but by express words of gift in 
'' the will ; and it appears, that there was, not only a 
" benefit intended him as executor, for even the real 
" estate was devised unto him. But, it being in , 

'' P^^^ff '^^ ^^ ^^^ ^^' ^'^y* l^ least, real estate in 
'* the world ; it was said, by the Lord Chancellor, 
'^ that the personal estate was intended him only a^ 
^' executor ; and it was, thereupon, decreed for the 
*' widow, the executrix." 

The reason assigned for the judgment of the Court 
in this case evidently implied, that, if real estate 
had been devised to the testator's brother effectually, 
it would have been a devise beneficial ; and the bequest 
of the personal estate not to be considered as made to 
him as executor. 

It does not, however, expressly, appear from the 
report, whether the devise of the real estate were con- 
tained in the same sentence of the testator's will as that 
containing the bequest of the personal estate and the 
appointment of the executor, or not. Whether, how- 
ever, it were so or not, the opinion of the Court, in this 
respect, was, alike, erroneous ; for, if it were so con- 
tained, the devise would not ha^e been a beneficial 
devise ; but, according to that which is hereafter stated, 
would have constituted a devise of the real estate, sub- 

s2 
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ject to the payment of the testator's nmple-contract- 
debts ; and^ if it were not so contained, it is true it 
would have been to be considered a beneficial devise, 
but there would have been no reason why it should 
render the bequest (contained in the same sentence as 
the appointment) a beneficial one. 

Somewhat analogous to this was the exception which 
was admitted to the rule, (while the rule existed) '^ that 
'^ the produce of real estate devised to be sold for the 
'' payment of debts to the same person who was 
'' appointed executor was to be considered to be legal 
'' assets of the deceased." 

One of the assumed prindples of this rule was, that 
the devise, being made to the same person who was 
appointed executor; it was to be supposed, that the 
appointment was the reason of the devise ; and that the 
devisee, therefore, took the produce of the estate not as 
devisee, but as executor. 

In supposed conformity with this principle, it was 
admitted to constitute an exception from this rule, that 
the estate was devised to the executor ^' and his heirs ; * 
for that, the terms of the limitation, being improper to 
a merely personal trust, as that of an executor is ; 
indicated that the estate was not devised to him in that 
capacity. 

However in the case Bromhall v. Wilbraham, Co. 
temp. Talb. 274, in which A had bequeathed his per- 
sonal estate to his sisters, equally to be divided between 
them, and then devised his real estate to his sons, 
chargeable with the payment of his debts ; and, after- 
wards, appointed his sisters the executrixes of his will ; 
the question being, whether the personal estate of A, 
or hb real estate devised, were previously applicable to 
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the payment of his debts ; and^ on the part of the 
legatees of the personal estate^ it was argued, that^ 
" although his sisters are made executrixes^ yet they do 
'' not take as such ; for the direction in the will^ that the 
personal estate shall be equally divided among them, . 
which is, in a manner, d^erent from what they 
would have taken in, as executrixes ; for that would 
have heen jointly ;'' it was adjudged otherwise ; the 
Court saying, '' The natural construction of a will, 
where the testator gives aU his personal estate to 
one whom he makes his executor, is, that the per- 
^* sonal estate must go to the creditors, and the gift 
'^ must be intended after debts paid." 

That this judgment was, in itself, erroneous, I do 
not mean ; because, for reasons which I shall, before I 
part with the present subject, propose ; I consider that 
the dispositions under consideration do not (any of them) 
serve to imply the provision which they have been 
adjudged to do ; but only (and without reference to 
the circumstance that the bequest was not contained 
in the same sentence as the appointment, but another ; 
in which respect, as will presently appear, it was con- 
trary to former precedent (a), and subsequent autho- 
rity (i) ;) to confute the reason assigned for it 

It can not be, reasonably, doubted, that a bequest of 
a testator's personal estate made, even, to the person 
appointed by him his executor, and, although contained 
in the same sentence of his will as the appointment, if 



(a) French v. Chichester, 2 kenrille v. Faucet, 2 Bro. C. C. 

Vem. 568. 57. Stephenson v. Heathcote, 

(6) Walker V.Jackson, 2 Atk. cited in Bootle v. Blundell, 1 

624. Stapleton v. Colville, Ca. Meriv. 224. 
temp. Tatb. 202. Earl of Tan- 
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accompanied by other expressions indicating that 
the appointment was not the reason of the bequest ; 
is not a bequest to him in that capacity; and the 
only reasonable question was^ whether the expression 
'' equally to be divided among them,'* qualifying the 
bequest, were to this effect or not ? And the answer 
to this question is^ that it was ; for as, on the one hand, 
when a bequest of a testator's personal estate to the 
person appointed by him his executor, is such as to 
impart to him an estate, or interest, in the personal 
estate appropriate to the ends of the appointment ; 
it may be, reasonably, supposed, that the appointment 
was the final cause of the bequest; so, consequently, 
on the other hand, when it is not such ; such a supposi- 
tion can not be, reasonably, made* The question then, 
becomes this, whether the estate, or interest, in the 
personal estate, imparted to the three sisters of the 
testator, by the bequest, were appropriate to the ends 
of the appointment or not ? And the answer to this is, 
that it was not ; for such terms of liinitation added to 
a bequest to three persons as these, '^ to each one third 
*' share ;" or (which are, in effect, the same) " equally 
** to be divided between them share and share alike /' 
or (which were the terms employed in this case, and are, 
in effect, the same as the others) " equally to be divided 
" between them ;" impart to each of the legatees a 
separate estate, or interest, in one undivided third part 
of the personal estate ; estates or interests not, merely, 
inappropriate, but even utterly inapposite, to the end 
of the appointment, the collection and administration 
of the personal estate as assets ; but apposite enough 
as prescribing the mode according to which it was to be 
enjoyed beneficially by the sisters as legatees. 

12 
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The other professed principle of this rule is^ that a 
bequest of the deceased's personal estate to the person 
appointed by him executor^ is^ in effect^ a nullity ; it 
operating no more than the mere appointment of him 
executor would do without (c). 

This principle is erroneous for three reasons; the 
first, that the very thing in question is assumed in it ; 
for it is only true that an express bequest by a testator 
of his personal estate to the person appointed by him 
his executor operates no more than the mere appoint- 
ment of him executor would do without ; if the bequest 
be not a beneficial one ; which is the very thing in 
question ; the second, that it applies to, and includes, 
not only bequests contained in the same sentence of a 
testator's will as that containing the appointment of the 
executor, but also such as are not so contained ; in 
which respect it is contrary to authority (d) ; and thirdly, 
that, although a disposition by a testator may be of no 
effect €Uf such, yet it may serve to indicate his intention 
as to the subject, as well as if it. were otherwise. Ac- 
cordingly, although real estate devised absolutely (i. e. 
not subject to the payment of debts) be applicable to 
the payment of debts after real estate descended abso- 
lutely, (i. e. not charged with the payment of debts) and, 
although a devise of real estate by a testator to his heir- 
at-law of the same estate as, without the devise, would 
descend to him ; be of no effect as such ; yet, since it 
serves to indicate an intention, on the part of the tes- 



(c) Hazlewood v. Pope, 3 P. kerville v. Faucet, 2 Bro. C. C. 
W. 322. 57. ^nd the judgments of the 

(d) Wdlker y. Jackson, 2 Atk. Court in French v. Chichester 
624. Stephenson v. Colville, Ca. and Stephenson v. Heathcote, 
temp. Talb. 202. Earl of Tan- evidently imply as much. 
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tator^ to confer on the devisee, and heir-at-law, sinular 
benefits, the estate descended is not to be applicable 
to the payment of the debts previously to the estate 
devised ; but only (as if it had been in effect devised 
it would have been) equally with that, according to its 
relative value. 
An express be- It has, also, bccu adjudged, that such an express be- 
ecutor contain- qucst made, bv the deceased, of his personal estate to 

ed in another * ^ , 

sentence than the pcrsou appointed by him the executor of his will, 

the appoint" . 

ment, has been as, \f made to onotker person, would be such a dis- 

adjudged tobe,. ^, •11 ••i*r 

such a dispo- positiou of it as, acoompamcd by a provision for the 
payment of his debts by the application of another sub- 
ject for the purpose ; would, with that provision, imply 
a provision that, or to the effect that, hb personal estate 
was not to be primarily applicable to the payment of 
his debts ; is, although made to the person appointed 
by him his executor ; yet, in another sentence of his 
mU than that in which he is appointed executor ; such 
a disposition of his personal estate (e). 
What pro- Secondly. I am now to inquire what promsiotu 

payment of nuulc^ hff pcrsons deceased, for the payment iff their 
cordiJ^ the debts, by the application of another subject than th^ 
rd^^uid the pcrsonal estate for the purpose ; are, accompanied bj 
converse. ^ dispositiou of their personal estate, such as are to be 
considered to imply, with that disposition, a provision 
that, or to the effect that, their personal estate is not 
to be primarily applicable to the payment of their debts. 
In some cases in which a deceased has bequeathed 
his personal estate, and provided for the payment of 



(«) Walker y. Jackson,*^ Atk. And the jndgmenu of the Court 

624. Stephenson v. Colville, Ca. in French v. Chichester, and Ste- 

temp. Talb. 202. Eari of Tanker- phenson v. Heathcote, evidently 

ville V. Faucet, 2 Bio. C. C. 57. imply as much. 
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his debts by the application of another subject for the 
purpose ; it has been proposed as a reason ibr the judg* 
meat of the Court, that the personal estate was not 
primarily applicable to the payment of the debts ; that, 
tie amount of the debts exceeding that of the per" 
sonal estate, such must have been the intention of the 
deceased. 

Thus, in the case Bamfield v. Wyndham, Pr. in Ch. 
101, in which A had devised his real estate for the pay- 
ment of his debts, and bequeathed his personal estate 
to his wife, and appointed her executrix ; it was ad- 
judged that the estate devised was previously applicable 
to the payment of the deceased's debts ; the Court say- 
ing, ^' that the debts were more than the personal estate 
'' amounted to, and, therefore, he must mean that she 
'' should have it exempt from debts, or he must mean 
'' nothing^' (/). 

In the case Stapleton v. ColviUe, Ca. temp. Talb. 
202, which has been, already, in other respects, referred 
to ; and was a similar case ; although the Court did 
not expressly propose this as a reason for its judgment, 
that the estate devised was applicable to ihe payment 
of the deceased's debts previously to his personal estate ; 
since the amounts of the debts and personal estate did 
not appear ; yet it, impliedly, declared its opinion of 
the admissibility of evidence of them, and of the value 
of the reason derived from it ; saying, " What the 
'^ quantum of the debts, or the amount of the personal 
** estate, was, at the testator's death, does not appear. 



(/) And in Kynaston v. Ky* judgment of the Court ; and, ap- 

naston, cited in Duke of Ancas- parently, founded in the same 

ter V. Mayer, 1 Bro. C. C. 457, reason, 
a similar case, similar was the 
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'' If it did, it would give a great light into thU 
" matter r 

This reason is so extravagant^ that one only wonders 
how it could ever have been proposed, or conceived : 
for assuming (and which is, of course, to be assumed) 
the testator to have intended a benefieialy and not a 
fiduciary bequest, of his personal estate ; he is, further^ 
to be assumed to have, at the time of the execution of 
his will, known, not the relative amounts of his debts 
and personal estate at that time, (itself a tolerably 
liberal assumption) but what, at the time of his death, 
they would be ; and that the one would, then, be in- 
sufficient for the payment of the other. An assumption 
sufficiently unreasonable at any rate. 

It happens, however, unfortunately for the authority 
of the cases Bamfield v. WyndJiom, and Kynaston v. 
Kynaston, in which this rule of construction, so hardy, 
was proposed ; that so much could not be assumed even 
as that the testator intended a beneficial, and not a 
fiduciary, bequest ; for, in both of them, the bequest 
was made to the person appointed by the testator his 
executor ; and, as it seems, was contained in the same 
sentence of the will as the appointment ; in which case, 
according to that which has been before explained, the 
bequest of the deceased's personal estate was to be con- 
sidered to be, not a beneficial, but a fiduciary, bequest 

This reason has, in other cases since adjudged, been, 
unreservedly, rejected, and its invalidity exposed ; and 
it has been determined, that evidence of the relative 
amounts of the debts, and personal estate, to supply 
the foundation for it, is inadmissible (g). 

{g) Lord Inchiquin v. French, cote, cited in Bootle v. Blandell, 
Amb. 33. Stephenson v. Heath- 1 Meriv. 224. Philips v. PhilipSi 
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I have said that the rule, that a provision made by '^^^ author's 

' * • obiection to the 

the deceased for the payment of his debts by the appli- ""« altogether. 
cation of some other subject than his personal estate for 
the purpose^ accompanied by a disposition otherwise 
than for the payment of his debts^ of his personal estate ; 
implies a provision that, or to the effect that, his per- 
sonal estate is not to be primarily applicable to the 
payment of his debts, is objectionable. 

Let the instance of such a provision the most favour- 
able to the rule, be chosen ; namely, a bequest, after 
other legacies, of the residue of the deceased's personal 
estate ** not before disposed of," accompanied by a pro« 
vision for the pajmtient of his debts by the application of 
his real estate for the purpose. 

Let us, first, inquire what, in this respect, is the effect 
of the bequest, by itself; and, then, that of the ad* 
ditian qf the provision. 

The question is, what is the quantity to be subtracted 
from the personal estate ; whether the amount of the 
debts, and legacies, both ; or, only, those of the lega- 
cies, and not that of the debts. 

The principle under which, in the instance proposed, 
the bequest is to be construed to imply a provision that 
the amount of the legacies only, and not that of the 
debts as well, is to be subtracted, is, that the affirmative 
implies the negative ; the positive, exdusion ; or, as 
this principle of construction is commonly expressed, 
'' Expressio unius est exclusio alteriusJ^ But the 
application of this principle (in itself, so true) to this 
case, is false. The meaning of the principle is, that an 

2 Bro. C. C. 273. Brumraell v. Prothero, 3 Ves. 111. Boolle v. 
Blundell. 
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expression, although merely positive ; as it, on the one 
hand, includes within its operation that which is con* 
tained within it, or is the subject of it ; so, on the other, 
it (excludes from its operation that which is not con- 
tained within it, or is not the subject of it. But the 
personal estate of the author of the bequest was appli- 
cable to the payment of his debts by the operation of 
the law ; and, although, according to that which has 
been proposed, his debts were, virtually, excluded from 
the operation of the positive provision for the payment 
of his legacies ; yet they remained, as at law they 
were ; and his personal estate applicable, as at law it 
was, to the payment of them. This principle is satis- 
fied by the construction, that the residue bequeathed 
was the residue, such as, at law, it was (namely, the 
residue after the payment of the amount of the debts to 
the payment of which it is, by law, applicable) ; minus 
the legacies. Further, the deceased, at the time of 
the makmg of the provision, contemplated that he had 
debts to be paid, the necessity of paying them, and that 
his personal estate was, by law, and unless it were other- 
wise provided by him, applicable to the payment of 
them ; or he did not. If he did not, it is evident that 
he entertained no intention that the amount of them 
should not be a part of the quantity to be subtracted ; 
for a man cannot entertain an intention relatively to 
that which he does not contemplate. But, in truth, he 
did (this the provision shews) contemplate that he had 
debts to be paid, and the necessity of paying them ; and 
must, of course, be supposed to have known that hb 
personal estate was, by law, and unless it were other- 
wise provided by him, applicable to the payment of 
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them ; and why then, if his intention were, that the 
amount of them should not be a part of the quantity to 
be subtracted from his personal estate, did he not, ex- 
pressly, so proride ? 

Let us now enquire, what is the effect of the addition 
of the provision for the payment of the debts. The 
effect of such a provision, by itself, is to show merely 
an intention on the part of the author of it, to secure 
the payment, or provide against the non-pajrment of 
his debts ; and not an intention that his personal estate 
is not to be applicable to the payment of them ; and the 
addition of it to the bequest, can not impart to the 
bequest an effect which it does not, in itself, possess. 

The other instance of an implied provision that, or 
to the efl&ct that, the personal estate is not to be, 
primarily, applicable to the payment of his debts; 
namely, a bequest by the deceased of '' his personal 
*' estate/ is not so fiEivourable to the rule ; for, in that, 
there is no quantity to be subtracted specified. 

The only instance of an implied provision that, or 
to the efiect that, the personal estate of the deceased 
is not to .be, primarily, applicable to the payment of 
hb debts, to be approved ; is, that of a bequest of the 
residue of his personal estate, accompemied by a 
direction for a limited application of the estate ; 
(e. g. a direction in this form ; " I direct my debts, 
*' to the extent of 1000/., to be paid out of my 
'' personal estate") for the effect of this direction is not 
positive; but directly, and only, negative; for the 
law renders the whole of the personal estate applicable 
to the payment of his debts, and the effect of the pro- 
vision is only to limit, and restrict, this applicability : 
and for the reasons proposed by me (while treating 
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of express provisions of this description) (Ji) for the 
position, that to the validity of an express provision by 
a debtor that his personal estate is not to be, primarily, 
applicable, or not applicable at all, to the payment of 
his debts, it is not requisite that it should be accom- 
panied by a provision for the payment of them, by the 
application of some other subject for the purpose ; I 
conceive that, neither is it requisite that a bequest of 
this description should be so accompanied. 

2. Real estate Thc real cstato of the deceased devised hy him to 

devised to lie 

sold, &c. for he sold, or otherwise disposed of, for the payment 
debteT^™^" ° of his debts, is, unless it be otherwise provided, appli- 
cable to the payment of them, after the residue of his 
personal estate (i). 
^^ rodf^i ^ devise in this form, " All wluch legacies my will 
devise. tc jg^ gjj jQj \^ p^ J withiu a year, tf my lands in A can 

be sold; and I give the residue, after my debts and 
legacies paid, to B ;" (^j) or, in this, " As for my 
worldly goods, after my debts paid, I dispose 
thereof as follows ; First, I devise my estate at ^ to 
B, to sell and dispose,*" &c. (k) ; constitutes a 
devise of the estate at ^ to be sold for the payment of 
the devisor's debts* 

If one devise real estate to A, to be sold or other- 
wise disposed of, for the payment of ** whatsoever he 
** should, thereqfter, by will, or codicil, appoint ;** 
and after, by his will, direct his debts to be paid by A ; 
this is to be considered to be an appointment, under the 



{h) Page 236. note to Vawser v. Jeffeiy, 2 

(t) Walker v. Jackson, 2 Atk. Swans. 276. 

624. {k) Hill V. Bishop of London, 

{j) Elton V. Harrison, in a 1 Atk. 618. 
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provision^ for the payment of his debts, and a devise of 
the real estate for the purpose ; and it is indifferent that 
A was, also, at the same time, appointed executor of 
the will, and the direction might be conceived to have 
been given to him in that capacity ; and, consequently, 
but a direction to him to pay the debts accordingly. 

Thus, in a case in which A had devised his real 
estate to B and C, in trust by sale, ox mortgage, to 
pay thereout '' whatsoever he should, thereafter , hy 
"will, or codicil, appoint;*' and after^ by his will, 
appointed B and C executors of his will, and directed 
that his debts, funeral expences, &c., should be paid 
*' hy his executors ;" and B and C had sold the estate 
for payment of A's debts ; and, on a bill preferred by 
them against the vendee, for performance of the 
contract ; it was, on his part, objected, that A, in 
using the terms ''by his executors," in the direction 
to B and C to pay his debts, referred to. their office, 
and not merely to their persons; and that, conse*^ 
quently, it was but a direction to them to pay his 
debts accordingly ; namely, with A*s personal estate ; 
and, on the part of the defendant, proposed ; that A, 
in using these terms, meant, merely, to ''describe 
the persons whom he had previously appointed ex^ 
ecutors;" the Court adjudged, that the devise to B 
and C constituted a devise to them for the payment of 
A's debts, &c. (/). 



(0 Barker v. Dake of Devon- v. Bookey, Pr. in Ch. 162, 2 Under such a 

shire, 3 Meriv. 310. Vem. 425. Lutwyche v. Win- provision, no 

Under a devise of real estate ford, 2 Bro. C. C, 248. Spald- ^°^^*^\^^^. 

to be sold, or otherwise disposed ing v. Shalmer, 1 Vem. 30h gcient for the 

of, for the payment of debts, no Culpepper v. Aston, 2 Ch. Ca« purpose, 

more is to be sold than is suf- 115. 
ficient for the purpose. Randall 
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a Real ntate xhe real estate of the deceased descended, charged 

descended ' o 

th^^^ ^% ^y ^^^ ^^^^ ^^ joaym^it/ of his debts, is applicable 
debts. to the payment of them^ after his real estate devised 

by him to be sold, or otherwise disposed of, for the 
payment of them (m). 

Although this rule admits of question, and, for the 
reason about to be mentioned, it may seem that assets 
of these two descriptions are applicable co-ordinately, 
in proportion to their relative values ; yet I conceive it 
to be correct. It may be objected that, virtually, and 
in their practical effect, there is no difference between 
a devise of real estate to be sold, and a charge on it; 
since, in the latter case, it is, if necessary, to be sold 
for the purpose ; as well as if it had been, expressly, 
devised to be sold (n). 

To this objection it is to be answered, that a pro- 
vision', although, directiy, inoperative, may yet serve 
to indicate the intention of the author of it, relative 
to the subject of it, as well as if it were otherwise ; as 
in the instance, formerly proposed, that although real 
estate devised absolutely (L e. not subject to the 
payment of debts) be applicable to the payment of 
debts, after real estate descended absolutely ; (i. e. not 
charged with the payment of debts) and although a 
devise, by a testator, to his heir, of the same estate as^ 
without the devise, would descend to him, be of no 
effect as such ; yet, since it serves to indicate, an inten- 
tion, on the part of the testator, to confer on the 
devisee and heir, similar benefits ; the estate descended 

(m) Powis V. Corbet, 3 Atk. temp. Talb. 202. Elliot ▼. Mer- 

556. Hayford v. Benlows, Amb. limaD, 2 Atk. 41. Lord Inchi- 

581. quin v. French, Amb. 33. And 

(n) Lloyd v. Williams, 2 Atk. see Walker v. Jackson, 2 Atk. 

108. Stapleton v. ColviUe Ca. 625. 
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IS not applicable to the payment of the debts previously 
to the estate devised ; but only (as, if it had been, in 
effect, devised^ it would have been) equally with that, 
according to its relative value. 

The disposition of his property subject to the pay- 
ment of his debts ; admits of a threefold intention on 
the part of the author of it ; first, to provide for the 
payment of his debts ; secondly, by the application of 
the specific subject proposed ; and thirdly, to confer a 
benefit on him to whom, subject to the payment of the 
debts, the subject of the provision is disposed of (o). 
Let, then, the case be supposed, that A^ having White- 
acre and Blackacre, has devised Whiteacre to be sold, 
and directed the produce, or so much of it as may be 
sufficient, to be applied to the payment of his debts ; 
and the remainder to be paid to B; and charged Black- 
acre with the payment of his debts. In both 'cases 
there is the same intention to provide for the payment 
of the debts ; in the former case, specifically by the ap- 
plicatioa of Whiteacre, and, in the latter, specifically 
by the application of Blackacre. In both cases, like- 
wise, the devisor (it is to be admitted) contemplated a 
residue ; in the former, expressly, of the produce of the 
sale, and, in the latter, impliedly, of the estate charged ; 
and intended to confer a benefit ; in the former case, 
of the residue of the produce of the sale ; and, in the 
latter, of the estate charged after the particular deduc- 
tion. But, it must be admitted, that the devisor enter- 
tained, in the different provisions, a difference of inten- 
tion ; for if, in both cases, his intention had been the 
same, he would have, either, devised both subjects to be 

(o) See King v. Denison, 1 V. and B. 260. 

T 
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soldj or charged both. There is no other difFereoce of 
intention imputable to the devisor, than a difference 
relative to the order in which they were to be, succes- 
sively, applied to the purpose to which they were, in 
common, applicable. The question, then, is, which did 
he intend to be previously applied ? And the answer 
is, Whiteacre ; for a charge implies a partial, and not 
a total, disposition of the subject charged, and the exist- 
ence of it after the charge has been enforced ; a limited 
imposition, and not a co*extensive conversion. 
What consti- ^ dcvisc iu this form, " I devise to A my estate at 

tutes such a ^ 

charge. " B^foT the term of twenty^one years ; and as toucb- 

** ing, and concerning, the aforesud lands and premises 
** devised in trust ; in case my heir shall refuse to pay 
my debts, I will, and direct, that my said trustee shall 
lease, or mortgage, them, until my debts be paidf 
or, in this, ** I devise to A my estate at B, in trust to 
receive the rents and profits thereof, during the J^e 
of C, and pay her 300/. for her life, and to apply the 
residue in payment of my debts ; and when the debU 
are paid, to pay the residue to the person entitled 
to the inheritance ;" constitutes a charge on the in- 
heritance, for the payment of the devisor's debts (/>). 

4. Real esute The real estate of the deceased descended absolutely 

descended ab- 
solutely, is applicable to the payment of his debts, to the pay- 
ment of which it is applicable ; namely, such as are due 
by specialty, ^' in which the heirs are bound,* and 
others of superior degree ; after his residuary personal 
estate (jj), and his real estate devised to be sold, or 



(p) Lloyd T. Williams, 2 Atk. (q) White ▼. White, 2 Vem. 
108. 43. 
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otherwise disposed of, for the payment of them (r), and 
not at all to the payment of his other debts. 

The real estate of the deceased, devised subject to s. Real estate 

, , devised subject 

the payment of hts debts, is apphcable to the payment to the payment 

of his debts due by specialty, " in which the heirs are 

" bound," and others of superior degree, after his real 

estate descended absolutely {s) ; and, to the payment 

of all his debts, after his real estate descended charged 

with the payment of them (f) ; and, consequently, after 

his real estate devised to be sold, &c. 

The rule, that the estate devised subject to the pay- 
ment of debts,, is applicable to the payment of debts to 
the payment of which his estate descended absolutely, 
is applicable, after it ; is conceived to be incorrect. Let 
the case be supposed, that A, having Whiteacre and 
Blachacre, has devised Whiteacre to B subject to the 
payment of his debts, and left Blachacre to descend 
absolutely. In the devise, the intention of A has been, 
first, to provide for the payment of his debts ; secondly, 
specifically by the application of Whiteacre; and thirdly, 
to confer a benefit on B. Relativdy to Blachacre, A en- 
tertained no intention ; neither, on the one hand, to pro- 
vide for the payment of his debts by the application of it ; 
nor, on the other, to confer any benefit on his heir, out of 
it. If A had had no other estate than Whiteacre, there 
could have been no question, and the effect is, in this 



(r) Powis V. Corbet, 3 Atk. C. C. 257. Davies v. Topp, and 

556. Donne ▼. Lewis, 2 Bro. Wride v. Clark, in a note to 

CO. 257. Hill V. Bishop of Lon- Donne y. Lewis. Manning v. 

don, 1 Atk. 618. Hale v. Cox, 3 Spooner, 3 Ves. 114. 

Bro. C. C. 322. (0 WUliams v. Chitty, 3 Ves. 

(5) Galton V. Hancock, 2 Atk. 545. But see Powis v. Corbet, 3 

424. Donne v. Lewis, 2 Bro. Atk. 556. 

T 2 
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respect, the same ; that, having other estate, he has in- 
dicated no intention relatively to it. At the time when 
A made this provision for the payment of his debts, he, 
either contemplated Blackacre, or he did not If he 
did not, he, of course, entertained no intention rela- 
tively to it ; and, if he did ; it is evident, that he did 
not intend that Blackacre should be applicable to the 
payment of his debts before Whiteacre ; for a more 
perverse mode of expressing such an intention could 
not have been conceived, than that of expressly select- 
ing, and appointing, for the payment of his debts, the 
subject which he intended to be only applied in succes- 
sion to Blackacre ; and omitting Blackacre entirely 
from the provision. From the intention of A to confer 
a benefit on B, nothing is to be inferred ; for it cannot 
be asserted, that A contemplated any particular degree 
or amount, of it ; nor, even, it as certain or contingent. 

Between real estate devised stibject to, and descended 
charged with^ the payment of debts ; the evidence of 
the preponderance of the testator's intention to confer a 
benefit on the devisee is slight ; being only such as the 
difference between expression and impUcation, consti- 
tutes : in the former case, the testator, expressly, de- 
vises the estate subject to the particular deduction ; and^ 
in the latter, leaves it, subject to the particular deduc- 
tion, to descend. 

The remarks proposed above, while treating of the 
order of the application of real estate devised to be sold, 
&c., and real estate descended charged, &c. are appli- 
cable to the case of real estate devised to be sold, &Cv 
and real estate devised subject to the payment of debts. 

But the intention of the testator, having Whiteacre 
and Blackacre, devijiing Whiteacre to be sold, &x., 
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and Blackacre subject, &c., that Whiteacre is to be 
previously applicable to the purpose ; is more evident 
than in the case of a devise of Whiteacre to be sold, 
&c., and a charge on Blackacre left to descend. Who 
does not perceive in such a form of provision as this, 
I devise my estate Whiteacre to A, in trust to sell 
the same, and apply the produce in the payment of 
my debts, and to pay the residue, if any, after satis- 
fying the purpose aforesaid, to B :" and this, " I de- 
" vise my estate at Blackacre to C, but subject to the 
" payment of my debts ;" a difference of intention on 
the part of the testator, as different as the forms of de- 
vise ; and that he intended the application of Black- 
acre only after Whiteacre. 

The question, frequently, occurs, in cases of devise what consti- 
by one indebted in simple-contract debts, whether the devise, and Ae 
devise indicate an intention, on the part of the devisor, ^"^®"®* 
to devise the estate subject to the payment of his debts, 
or not. 

It is a principle of courts of equity, that the payment 
of creditors is, by all means, to be effected ; and, under 
this professed principle, an indication of intention, on 
the part of a devisor, that his debts be paid ; is con- 
strued to be an indication of intention to render the 
estate devised subject to the payment of his simple- 
contract debts {71). 

A devise in this form, " My debts being first 
** satisfied ;" or in this, *' My debts being satisfied" {v) ; 

(a) Earl of Godolphin v. Pen- v. Ingledew, 3 P. W. 91. Hatton 

neck, 2 Ves. 271. See also v. Nicholl Ca. temp. Talb. 110. 

King V. King, 3 P. W. 395. Earl of Godolphin v. Penneck, 

Thomas v. Bretnall, 2 Ves. 313. 2 Ves. 271. Stanger v. Tryon. 

(v) Newman v. Johnson, 1 in a note to Trott v. Vernon, 2 

Vern. 45. Trott v. Vernon, Pr. Vera. 708, Raithby's ed. 
in Ch. 430, 2 Vern. 798. Harris 
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or this, " After payment of my debts (ir), I devise," 
&c. ; is to be considered to be a devise of the estate, 
subject to the payment of simple-contract debts. 

And it IS indifferent, that the testator, after this 
general provision, devising hi^ real estate in detail; 
devises some parts subject to the payment of debts, 
and the rest generally: but the whole is rendered 
subject to the payment of his debts, as it would have 
been, if the testator had shewn no such distinction (x). 
Also, it is indifferent, that the testator, after such a 
general provision, devising his real estate in detail, 
devises some part subject to the payment of some 
particular debt, or charge (e. g. subject to the pay- 
ment of 1000/. due to A, or of an annuity of 100/. to 
B) and the rest generally : but the part devised so 
subject is subject to the payment of the other debts, as 
well as the rest (y). 

A devise in this form, ^ As to my worldly estate, 
I give and dispose thereof, as follows; First, 1 
will that all my debts be justly paid; also I devise 
my estate at A to J5" (a?) ; or in this, " I devise my 
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(w) King V. King, 3 P. W. 
359. Bataon v. Lindegreen, 2 
Bro. C. C. 94. Kidney v. Couss- 
maker, 1 V^es. jun. 436. Shall- 
crosB V. Finden, 3 Ves. 738. 
Lutkins v. Leigh, Ca. temp. Talb. 
62. Noel V. Weston, 2 V. and 
B. 269. 

(x) Earl of Godolphin v. Pen- 
neck, 2 Ves. 271. Ellison v. 
Airey, 2 Ves. 668. See also 
Leigh V. Lord Warrington, 4 Bro. 
P. C. 90, and cited in Earl of 
Godolphin v. Penneck. Noel v. 
Weston, 2 V. and B. 269. See 
also Thomas v. Bretnall, 2 Ves. 



313. But see Davies ▼. Gar- 
diner, 2 P. W, 187. 

(y) Stanger v. IVyon, in a 
note to Trott v. Vernon, 2 Vera. 
708, Raitbby*8 ed. Leigh v. 
Lord Warrington. 

(») Bowdler v. Smith, Pr. io 
Ch. 264. See also Beachcroft 
V. Beachcroft, 2 Vera. 690. Da- 
vis V. Gardiner, 2 P. W. 187. 
Thomas ▼. Bretnall, 2 Ves. 313. 
Leigh V. Lord WarrtngtoD, 4 
Bro. P. C. 90. Hatton v. Ni- 
chol, Ca. temp. Talb. 1 10. All- 
cock V. Sparkawk, 3 Vero. 228. 



IN WHICH ASSETS ARE TO BE ADMINISTERED. 279 



€€ 



ft 
€€ 



€€ 



estate at ^ to J3 ; Item, I give and bequeath unto 
my executor, full power and authority to raise, out 
of my estate, the sum of 500/. for the use of C ; 
** and also, I desire my executor to see all my just 
debts which he shall find due, paid and satis- 
fied'' (a) ; or this, " I devise my estate at A to B, 
to be sold, and direct that the money to be produced 
'^ from the sale shall be considered as personal estate, 
*' and he applied as I have directed my personal 
'' estate to he. I bequeath my personal estate to C, 
'* £ifter payment of my debts'' (6) ; is to be considered 
to be a devise of the estate subject to the payment of 
simple-contract debts. 

A direction by will in this form, " My will is, that A 
shall possess himself of all my estates and substance, 
and pay all my just debts'' (c) ; renders the testator's 
real estate subject to the payment of his simple-con- 
tract debts. 

But (notwithstanding that the principle of con- 
struction in cases of this kind is, as before proposed) 
a general direction contained in the will, by which the 
estate is devised, to pay the deceased's debts ; (e. g. in 
this form, ** First, I will, and direct^ that all my just 
'' debts be paid and satisfied, as soon as conveniently 
may be after my decease, by my executor herein- 
after named ;") is not considered to be an indication 
of intention on the part of the devisor, to render the 
estate devised subject to ^ the payment of his simple- . 
contract debts {d). 



(a) Wareham v. Brown, 2 (c) Foster v. Cook, 3 Bro. 

Vem. 153. C. C. 347. 

(6) Kidney v. Coussmaker, 1 {d) Keeling v. Brown, 5 Ves. 

Ves.jun. 436. 359. Kig|,^|ey y. KighUey, 2 
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Real estate devised to the person appointed ex- 
ecutor, if the devise be contained in the same sen- 
tence as t/ie appointment; (e. g. in this form, ''I 
'' devise my real estate to A, whom I appoint the 
" executor of this my will;'* or in this; " I appoint 
*' A the executor of this my will, to whom I devise 
" my real estate*) is subject to the payment of the 
deceased's simple-<:ontract debts; as it would be, if 
expressly devised so subject (je). 

It is to be remembered, that it has been, before^ 
stated (y ), that a bequest made, by a testator, of his 
personal estate to the person appointed by him his 
executor, if contained in the same sentence as the 
appointment ; (e. g. in this form, '' I bequeath my 
personal estate to A, whom I appoint the executor 
" of this my will ;** or in this, " I appoint A the ex- 
ecutor of this my will, to whom I bequeath my 
personal estate'') is to be considered to be a bequest 
made to him, as executor only, and not as a beneficial 
legatee. 

The principle of both these rules, (so congenial they 
are) whatever it be, must be, it is to be supposed, the 
same. The professed principle of the rule just now 
referred to, has been proposed to be, apparently, this^ 
(and, since I am unable to assign any other, I, without 
hesitation, propose it as the very principle of it) that^ 
when a testator makes a disposition of hb property, 

Ves. jun. 328. But see Bridges Bradford v. Foley, ia a note to 

V. Landen, cited in Williams v. Foster v. Cook, 3 Bro.C. C.35I. 

Chitty, 3 Ves. 545. Williams v. (e) Astley v. Powis, 1 Ves. 

Chitty. Powell v. Robins, 7 496. Powell v. Robins, 7 Ves. 

Ves. 209. Kay V. Townshend, 209. Coppin v. Coppin, 2 P. W. 

in a note to Trott v. Vernon, 2 290. 

Vem. 708, Raithby's ed. El- (/) See page 257. 
liott V. Merriman, Barnard 78. 
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and, immediately connected with it^ a provision pos- 
&ible to be a reason for it, it is to be understood, that 
the provision was actually that reason; and that, 
therefore, when a testator makes a bequest of his per- 
sonal estate to A ; and immediately connected with 
it, appoints him executor ; (a provision possible to be 
the reason of the bequest) it is to be understood, that 
the appointment was the very reason inducing the 
bequest. 

The principle, therefore, which I shall assign to the 
rule under consideration, is, mutatis mutandis, the 
same; namely, that when a testator devises his real 
estate to A ; and, immediately connected with it, 
appoints him executor ; (a provision possible to be the 
reason of the devise,) it is to be understood, that the 
appointment was the very reason inducing the devise. 

A devise of real estate to the person appointed by a 
testator his executor, although, contained in the same 
sentence as the appointment, if accompanied by other 
expressions indicating, that the appointment was not 
the reason of the devise, (e. g. if, in the same sentence 
with the devise and appointment, there be contained a 
beneficial bequest of personal estate to the person ap* 
pointed executor) is not a devise of the real estate 
subject to the payment of the testator's simple-contract 
debts. ^ 

For the appointment of ^ executor can not be a 
reason for investing him with the personal estate 
beneficially, and the devise of the real estate, and 
bequest of the personal, being, undistinguishedly 
made; neither can the appointment be the reason of 
the devise (g). 

(g) See the remarks on WilkiDson v« Wilkinson, page 259. 
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A devise of real estate to the person appointed by a 
testator his executor, contained in another sentence of 
his willf than that containing the appointment, is not 
a devise of the real estate subject to the payment of 
the^estator's simple contract-debts {h). 

In the case Clawdesley v. Pelham, 1 Vern. 411, it 
is reported to have been adjudged, that the real estate 
devised to the person appointed executor, although the 
devise were contained in another sentence of the tes- 
tator's will than that containing the appointment, was 
subject to the payment of his simple-contract debts; 
but for such a judgment no reasonable principle is as- 
signable, and it is at variance with all authority. 

It has been mentioned (i) that, in the case of a pro- 
vision, or direction, by will, for raising money by means 
of " rents and profits,'' if the purpose for which the 
money is to be raised cannot be efl^ted by means of 
the annual rents and profits, the provision or direction 
are to be understood to authorise the raising of the 
money by sale or mortgage. A provision for the pay- 
ment of debts so to be understood, is to be considered 
as a devise subject to the payment of debts, and not a 
devise to sell ; and the estate to be applicable accord- 
ingly. 

In the case Donne v. Lewis, 2 Bro. C. C. 257, it 
was adjudged, that there may be, with a devise of real 
estate, such a direction for the payment, out of it, of 
the debts of the devisor ; as is to be considered to be, 
not so much a charge on the estate devised ; as a dis- 
position, co-ordinate with the devise^ of a part of the 
same subject ; and equivalent to a devise of a distinct 

(A) Astley v. Powis, 1 Ves. (t) Seep. 21. 

482. 495. See also p. 264. 
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estate to be sold for the payment of his debts ; and that 
real estate descended is not applicable to the pay- 
ment of them previously to the estate so devised, or 
such part of it ; and that, in the case under considera- 
tion^ the direction for the payment of the devisor's 
debts out of his real estate devised, was of this de- 
scription. 

In that case, A had, by his will, devised certain parts 
of his real estate in trust to be sold for the payment of 
his debts and legacies, and directed that ^* in case the 
money, so to be raised by his said trustees, should 
not be suflBcient to discharge the said debts and 
legacies ; the deficiency should be charged on the 
several estates therein after given, and bequeathed, 
** to, or for the use ' of, his three sons, and two 
daughters, respectively ; and that one-fifth part of 
such deficiency should be paid by each of his said 
sons and daughters ;" and devised real estate to his 
sons, and daughters ; and left real estate (which he had 
purchased after the execution of his will) to descend ; 
and, the estate devised to be sold being insufficient for 
the payment of the debts ; on a bill preferred, the 
question was, whether the estate descended, or that 
devised, were previously applicable to the payment of 
them ; and the cases Oalton v. Hancock, Davies v. 
Tcpp, Wride v. Clark, and Powis y. Corbet, 3 Atk. 
556, were referred to ; it was adjudged, that the estate 
devised was applicable previously to the estate de- 
scended ; the Court saying, ♦ * ♦ " In Oalton 
v. Hancock, there was a point raised between the 
heir and devisee, where there was a general charge 
" of debts. ♦ ♦ ♦ ♦ The answer Lord Hard- 
** wicke has given to the argument on the effect of this 
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general charge, has been the foundation of the sub- 
sequent cases ; namely, that it affords no ulterior 
'* inference beyond that in favour of creditors. I am 
very sorry for it, for it would have left the reason of 
the law, on this point, more complete and clear, and 
" would have answered the ends of justice better, if he 
*' had said, that wherever an estate is given, or charged, 
^' for the purpose of paying debts ; it should answer 
'' that purpose in all events. But the rule has been 
'' settled otherwise, and that the bare charge will not 
" do. Soon after came the case of Poms v. Corbet. 
" The rule is positively laid down. That was the case 
'* of a particular charge. The question, then, will, 
always, be this, and the only one that can reconcile 
all the cases ; are the terms of the will, only, a 
general indication, that the testator means to subject 
his property to his debts, and not to be a knave ; (as 
many of the cases treat the man who does not) or does 
'' he mean more, and to maJce a particular provision 
for the purpose? The case of Davies v. T(^p 
follows the case of Wride v. Clarke and carries the 
idea of the charge being only for the purpose of be- 
having with common honesty, a great way ; for there 
the testator ' charged, and made chargeable, all his 
' real, and personal, estate, with the payment of his 
' debts, and legacies, and, subject thereto, devised all 

* his manors of Whitton, and Vennington, and all his 

* real estates in the counties of Salop, and Mont- 
' gomery^' in manner therein mentioned. But the 

" will, in the present case, goes further. • * ♦ 
" There are two provisions. The first is a fund con- 
'' sisting of his ready-money and book debts, and also 
" some leasehold estates, which, very probably, was an 
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enumeration of all his personal estate not otherwise 
specifically disposed of; the next was a contribution 
** from the devisees. The supposed intention to be 
'' imputed to the testator is, that he means to exempt 
Whiteacre, when he charges Blackacre, but this 
cannot be applicable to Greenacre, which he had 
not until afterwards. But the fallacy is, that there 
is no intention as to Greenacre; but only as to 
BUickacre ; which he charges : and he leaves both 
the others quite clear of his intention, which does not 
apply at all more to Greenacre than to Whiteacre, 
he being totally silent as to both. * * ♦ * In 
this point of view, then, is there in this will such an 
expression of intention, with regard to the devised 
estate, as to affect a property which the will takes no 
*^ manner of notice of ? or is it a direction how, and 
out of what fund, the debts, and legacies, shall be 
paid 9 Having charged these estates specially, it 
is impossible to execute this purpose; without, by 
consequence, exempting the estate descended. In 
** this view I take it to be consistent with Davies y. 
** Topp, Wride v. Clark, Powis v. Corbet, and 
Galton V. Hancock ; (although there was a difference 
in those cases, as to the consequende of those prin- 
ciples) to say, that the trust fund must first be ap- 
plied, and, if that be deficient, (as it appears to be) 
'' then that the devisees must contribute in fifths before 
" the estate descended can be called upon." 

In the case Powis v. Corbet, 3 Atk. 556, in which 
A, seised in fee, had, by his will, created a term for five 
hundred years, in trust for the payment of his debts ; 
and, subject to the term, devised the estate to B, and 
left other real estate to descend absolutely ; and, on a 
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bill preferred, it was a question whether the estate de- 
scended, or that devised, were previously applicable to 
the payment of the debts ; the Court adjudged the 
estate devised to be ; saying, '' If a testator have 

created a particular trust out of particular lands, 

and subject to that trust, devised it over ; the de- 
'' visees can take no benefit, but of the remainder after 
^' the whole burden upon it is discharged ; and, as to 
** that, the heir-at-law stands in a better place than the 
'* devisees do." 

In the cases Drake v. Robinson, 1 P. W. 443, and 
Hazlewood v. Pope, 3 P. W. 322, it was (previously 
to 55 Geo. 3. c. 192. by which copyhold estate was 
rendered deviseable without a surrender to the use of 
the copyholder's will) adjudged, that, if both freehold 
and copyhold estate be devised subject to the paynoent 
of debts, and the copyhold estate were not surrendered 
to the use of the devisor's will, and so descended ; a 
surrender was not to be supplied and the copyhold estate 
applied, until the freehold estate had been exhausted ; 
but, in the case Harris v. Ingledew, 3 P. W. 91, it 
was adjudged, that a surrender was to be supplied and 
the freehold and copyhold estates applied equally. 

The judgments in the former cases are correct; for 
it was the rule that a surrender was only to be supplied 
for the sake of creditors, if necessary for the payment 
of their debts ; and it is not necessary, while there are 
other means for the purpose. 

a' ffj^y^bt^ '^^® personal estate of the deceased required for the 

>!;?* the'"a^- P^yo^^* ^^ ^Is pccuuiary legacies bequeathed ex- 

ment of debts, pressly subjcct to the payment qf his debts, and the 

subject of a specific legacy so bequeathed, are appli- 

12 
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cable to the payment of bis debts> after the residue of 
his personal estate (^j) ; and^ I conceive also, after his 
real estate devised to be sold^ &c.y and equally (i. e. in 
proportion to their relative values) with his real estate 
devised subject to the payment of his debts. 

If a legacy bequeathed subject to the payment of the 
deceased's debts^ partially fail ; and^ as to the part 
failing, the deceased die, in effect^ intestate ; that part 
ought to be applied to the payment of the debts, 
before the other part ; and so it ought, if it accrue to 
a residuary legacy after the payment qf debts ; as 
well as the rest of the residue which may be included 
in the residuary legacy, or of which the deceased may 
have died intestate. 



The personal estate of the deceased required for 6. suiject of 
the payment of his pecuniary legacies bequeathed cv bequeathed 
absolutely, (i. e. not subject to the payment of his ^ "^ " ^ 
debts) is applicable to the payment of his debts, after 
his real estate descended absolutely or otherwise (k) ; 
and his real estate devised subject to the payment of 
his debts (/). 



The sniject qf a specific legacy bequeathed absO' 7. Subject of a 

specific lesacv 

lutely, is applicable to the payment of the debts of bequeathed ab- 
the deceased, after real estate descended absolutely 
or otherwise (m) ; and devised subject to the payment 



{j) Howse v. Chapman, 4 
Ves. 542. 

{k) Latkins v. Leigh, Ca. temp. 
Talb. 52. Scott v. Scott, Amb. 
383. Heme v. Merick, 2 Salk. 
456. Hanby v. Roberts, Amb. 
127. Bat see Hawes v. Warner, 
2 Vem. 477. 

(/) Lutkins v. Leigh, Ca.temp. 



Talb. 52. Hazlewood v. Pope, 
3 P. W. 322. 

(m) Tipping v. Tippmg, 1 
P. W. 729. O'Neal v. Mead, 

1 P. W. 693. Hawes v. Warner. 
Chaplin v. Chaplin, 3 P. W. 365. 
Powis V. Corbet, 3 Atk. 556, 
Earl of Tankerville v. Faucet, 

2 Bra C. C. 57. 
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of debts (ri) ; and the personal estate of the deceased 
required for the payment of his pecuniary legacies (o). 



8. Real estate Rg^l cstate dcvised ahsolutelv is applicable to the 

devised abso- ^ *^' 

luteiy. payment of such of the devisor's debts^ to the payment 

of which it is subject ; (namely, debts due by specialty 
*' in which the heirs are bound," to the payment of 
which it is by the statute 3 and 4 W. and M. rendered 
subject, and others of superior degree) after real estate 
descended, absolutely, or otherwise (j9) ; or devised 
subject to the payment of debts (9) ; and the amount 
of the devisor's personal estate required for the payment 
of his pecuniary legacies bequeathed absolutely or 
otherwise (r) ; and not at all to the payment of his 
other debts. 

As to the successive order in which the subjects 
of the specific legacies of the devisor bequeathed 
absolutely, and, his real estate devised absolutely, are 
applicable to the payment of such of his debts to the 
payment of which they are., in common, applicable; 
namely, those above described ; there is, among the 
authorities, a material variance ; the rule, according to 
some, being that the real estate is only applicable after 
the subjects of the specific legacies {s ) ; while, accord- 



(n) Lutkins y. I^igh, Ca. temp. 
Talb. 52. Hazlewood v. Pope, 
3 P. W. 322. Bradnox v. Grat- 
wick, cited in Hazlewood v. 
Pope. Earl of Tankerville v. 
Faucet. 

(0) Hanby v. Roberts, Amb. 
127. Burton v. Pierpoint, 2 
P. W. 78. 

(p) Chaplin v. Chaplin, 3 
P. W. 363. Westfaling v. West- 
faling, 3 Atk. 460. Manning v. 
Spooner, 3 Ves. 114. Powis v. 



Corbet, 3 Atk. bb%, Bixby v. 
Eley, 2 Bro. C. C. 325. 

(9) Bartholomew v. May, I 
Atk. 487. Tweedale v. Coventry, 
1 Bro. C. C. 240. 

(r) Clifton v. Burt, 1 P. W. 
678. Scott V. Scott, Amb. 383. 
Heme v. Merick, 2 Salk. 416. 
Hanby v. Roberts, Amb. 127. 

(5) Hazlewood v. Pope, 3 
P. W. 322. Forrester v. Lord 
Leigh, Amb. 171. 
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ing to others, they are applicable equally, in proportion 
to their relative values (/). 

The latter is the true rule; for, in both cases, the 
testator intended to confer a benefit ; in the one, to the 
extent of the estate devised ; and, in the other, to the 
extent of the subject of the legacy ; and the only dif- 
ference between the two cases, is the difference in the 
nature of the subjects ; the one being real, and the 
other personal, a thing, in this respect, indifferent* 

It has been said, that, if the devise be only a r^- 
siduary devise ; the personal estate of the deceased 
required for the payment of his pecuniary legacies, and 
the subjects of his specific legacies, are applicable to 
the payment of his debts, to the payment of which the 
estate devised is subject, after the estate devised (te). 

However, the rule is, that, neither the subject of a 
specific legacy (t;), nor the personal estate required for 
the payment of the devisor's pecuniary legacies {w\ are 
applicable in exoneration of a debt of the deceased 
secured by mortgage of the estate devised. 

And it is indifferent that the debt secured by mort- 
gage, was also secured by bond, or other personal 
security (x). 

But if the specific, or pecuniary, legacy be given 
expressly, subject to the payment of debts; it is 
otherwise (y). 

it) Long V. Short, 1 P. W. (u/) Hawes v. Warner. Lut- 

403. Headley v. Readhead, kins v. Leigb, Ca. temp. Talb. 53. 

Coop. 60. Forrester v. Lord Leigh, Amb. 

(tt) Long V. Short. 171. O'Neal v. Mead, 1 P. W. 

(v) Hawes V. Warner, 2 Vern. 693. Rider v. Wager. 

477. Forrester v. Lord Leigh, (ar) Galton v. Hancock. 

Amb. 171. Davis v. Gardiner, (y) Hawes v. Warner, 2 Vern. 

2 P. W. 100. Tipping v. Tip- 477. 
ping, 1 P. W. 730. Rider v. 
Wager, 2 P. W. 328. 

U 
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9. Parapher- 
nalia. 



It has been mentioned (z), that such parts of the 
paraphernalia of the deceased's widow as are neces- 
sary to her^ are, in no case, assets of her husband, after 
his death. 

The ornamental paraphernalia of the deceased's 
widow are applicable to the payment of his debts after 
real estate devised subject to the payments of his 
debts (a) ; the personal estate of the deceased required 
for the payment of his pecuniary legacies (6) ; and the 
subject of a specific legacy (c). 

And they are applicable to the payment of such debts 
as the real estate of the deceased is, by law, subject to 
the payment of, (namely, debts due by specialty '' in 
'' which the heirs are bound/' and others of superior 
degree,) after real estate descended absolutely or other- 
wise (J), and real estate devised absolutely {e). 

There is, relatively to the order in which the para- 
pliernalia of the deceased's widow and his real estate, 
devised absolutely are to be applied to the payment of 
such of his debts, to the payment of which the real 
estate is subject ; a material variance among the autho- 
rities : according to some of them, the rule is such as 
I have proposed ; while, according to others, real estate 
devised absolutely, is applicable, only after the para- 
phernaUa. I proceed to a review and estimate of 
them. 



(a) See p. 70. 

(a) Boynton v. Parkhurst, 1 
Bro. C. C. 576. Ridout v. Earl 
of Plymouth, 2 Atk. 1 04. Tynt 
V. Tynt, 2 P. W. 542. Incledon 
V. Northcote, 2 Atk. 550. Nor- 
they V. Northey, 2 Atk. 77. Bur- 
ton V. Pierpoint, 2 P. W. 78. 

(b) Snelson v. Corbet, 3 Atk. 
369. 



(c) Tipping V. Tipping, 1 P. 
W. 729. Graham ▼. Lord Lod- 
dondeiTv, 3 Atk. 393. 

(c?) Tipping V. Tipping. Pro- 
bert y. Clifford, in a note to Tjnt 
V. Tynt, 2 P. W. 544, Cox's 
ed. Amb. 6, 1 Atk. 440. Snel- 
son ▼. Corbet. 

(e) Tynt v. Tynt. 
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But, previously, I shall, for the decision of this 
variance, refer to principle. First, it is an admitted 
principle, that, although it be competent to a husband 
to dispose of the paraphernalia of his wife in his life- 
time, yet it is not competent to him to do so by will, 
after his death {/) ; but the devise by a husband of his 
real estate, so as to impart to the devisee a right to 
have the wife's paraphernalia applied in the payment 
of the husband's debts, to the payment of which the 
devised estate is subject, previously to that estate ; is, 
in effect, a disposition of them ; and secondly, it is 
admitted, that the paraphernalia are, only, applicable 
to the payment of the husband's debts, after his per- 
sonal estate, required for the payment of his pecuniary 
legacies, and the subject of a specific legacy ; and the 
intention of the testator that a legatee should have 
his legacy, is not less than his intention, th^t the devisee 
should have the estate devised to him. 

In the case Tynt v. Tynl, in which A had devised 
his real estate to B, and appointed him his executor, 
and died indebted on a recognisance; and, on a bill, 
preferred ; it was a question (the personal estate of A 
being insufficient for the pajrment of his debts) whe* 
ther the estate devised, or the paraphernalia of A'b 
widow, were previously applicable to the payment of the 
debt ; the estate devised was adjudged to be so ; the 
Court saying, " Although there be debts more than 
'' the personal estate will extend to pay, yet, as these " 
(the paraphernalia) ^* are liable only in favour of 
*^ creditors^ and not of the heir, nor of the devisee, who 
*' stands in the place of the heir, and is hteres facUis ; 

(/) See p. 70. 
u 2 
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if the lands devised be sufficient to pay the recog- 
nisance ; the bona paraphernalia shall be enjoyed 
by the widow." 
It appears, that the person to whom the estate was 
devised, was also appointed executor of the devisor ; 
but it does not appear, whether the devise were con- 
tained in the same sentence as the appointment ; in 
which case, (as is before, in this chapter (£), explained) 
the devise was a devise of the estate, subject to the 
payment of debts ; and clearly applicable previously to 
the paraphernalia ; or in another sentence ; in which 
case, the devise was not such. However, whether the 
one or the other were the case, the Court appears to 
have considered the real estate to have been devised 
absolutely. 

This, then, is a perfect authority for the rule as I 
have proposed it. 

In Ridout v. Earl of Plymouth, 2 Atk. 104, in 
which a question was, relatively to the order in which 
the paraphernalia of the deceased's widow, and his 
real estate devised absolutely, were to be applied to 
the payment of his debts ; the Court is reported to 
have adjudged the former to be previously applicable, 
and to have said, that the widow '* certainly is not 
*' entitled where the assets of the deceased are not suffi- 
*' cient to pay his debts, nor is there any trust upon 
'' the real estate for the payment of debts ; so that 
she can not stand in the place of creditors, and be 
allowed for her paraphernalia out of the real estate ; 
'' and there is no case which has carried it so far as to 
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(g) See p. 282. 
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'' let the widow come upon the real estate^ at all events, 
'' to be satisfied her paraphernalia.*' 

This adjudication appears, until reflection, to be an 
authority precisely adverse to that last referred to ; but, 
since it does not appear, that the debts to the payment 
of which it was proposed to apply the estate devised, 
were such as it was subject to the payment of or not, 
it is indifferent. 

In the case Probert v. Clifford, in a note to Tynt 
V. Tynt, 2 P. W. 544, Cox's ed., it was adjudged, 
that real estate devised absolutely is applicable to the 
payment of such debts as it is subject to the payment 
of, only, after the paraphernalia of the deceased's 
widow. 

The authorities, then, are in equilihrio, and the 
question, therefore, remains to be adjudged by refer- 
ence to principle ; and clearly it is but equity, that the 
estate of a man which was, intirely, his ; as his real 
estate devised was ; should be applied to the payment 
of his debts before the property of another (the wife, as 
has been before explained, has a special property in her 
paraphernalia) be invaded. 

It has been, before, mentioned (A), that the subject lo- Subject of 

, ^ " a power of ap- 

of a power qf appointment vested in a person, and pointment. 
first, capable of being exercised by him for his own 
benefit ; and secondly, actually exercised, either for his 
own benefit, or, without valuable consideration^ for the 
benefit of another ; has been adjudged to be assets, 
after his death, of the person in whom the power was 
vested. Also the justice of this rule has been impeached. 

• 

(A) See p. 30. 
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Treating it^ however^ as established^ and considering 
the subject of such a power to be assets ; it is clear 
that it is applicable to the payment of the debts of the 
person in whom it was vested^ after assets of every 
other description ; for it is an admitted principle, that 
it is only assets for the payment of creditors, and for 
the payment of them, only if necessary. While, 
therefore, there are other means for the payment of 
the debts of the deceased, the application of the subject 
of a power of appointment is not necessary (i). 



What are to be Haviuff, uow, detailed the series of rules of order 

considered to " 

be « debts " of accordiufif to which assets, in their several varieties, are 

the deceased, m '-' 

the sense of to bc, succcssivcly, applied to the payment of debts ; I 

these rules, and 

whatnot procccd to treat of certain other rules, collateral to 
them, the effect of which is to determine what are to 
be considered to be ^^ debts ** of the deceased, in the 
sense of these rules, and what not. 

Debts of the Asscts which are applicable to the payment of the 

deceased *■ \ *■ ^ 

charged on deceased's debts previoudy to; others, are applicable 

specific parts of ^ ^ * , . *- *- 

his assete. in exoneration of thos^ other assets, Jrom the debts of 
the deceased, to which they may be expressly subject. 
Accordingly, the residue of the personal estate of a 
deceased debtor, after the payment of his legacies, or of 
such of them as are payable out of it, is applicable in 
exoneration of his real estate, whether descended (^'), or 
devised (£), from his debts. 



{i) See Troughton v. Trough- 
ton, 3 Atk. 656. 

(» Cope V. Cope, 2 Salk. 449. 
Howel V. Price, 1 P.W 291, Pr. 
in Ch. 423. Evelyn v. Evelyn, 
2 P. W. 659, Lutkins v. Leigh, 
Ca. temp. Talb. 53. Bartholomew 
V. May, 1 Atk. 487. Hill. v. 



Bishop of London, 1 Atk. 621. 
Parsons v. Freeman, Amb. 1 15. 
Forrester y. Lord Leigb, Amb. 
171. Earl of Tankerville v.Faucet, 
2 Btt>. C. C. 57. Waring t. 
Ward, 7 Ves. 332. 

(Jt) Pockley- v. Pockley, 1 
Vem. 36, 2 Ch, ca. 84. O'Neal 
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And it is indifferent, that the real estate has been 
devised expressly " subject to the incumbrances " on 
it(^l), or that children of the deceased will, by the 
application of the personal estate, be left unprovided 
for (m). 

So also real estate devised to be sold, or otherwise 
disposed of, for the payment of debts ; is applicable in 
exoneration of the real estate of the deceased descend- 
€d{n); real estate descended, absolutely or otherwise, 
in exoneration of the real estate of the deceased, devised 
subject to the payment of his debts (p) ; and real 
estate devised so subject j in exoneration of the real 
estate of the deceased devised absolutely {p) ; from his 
debts. 

The subject €^ a specific legacy \^ not applicable in 
exoneration of the real estate of the deceased, devised 
even absolutely {q). 

From this rule it is an exception, that if the assets 
of the deceased be insufficient for the payment of his 
other debts (r), and legacies {s) ; they are not applicable 
in exoneration of his real estate from his debts. 



V. Mead, 1 P. W. 693. Searle v. 
St. Eloy, 2 P. W. 386. King v. 
King, 3 P. W. 358. Bartho- 
lomew V. May. Parsons v. Free- 
man, Amb. 115. Philips v. 
Philips, 2 Bro. C. C. 273. Lut- 
kins V. Leigh, Ca. temp. Talb. 53. 
Earl of Tankerville v. Faucet* 
Lovel V. Lancaster, 2 Vem. 183. 
(O Searle v. St. Eloy, 2 P. W. 
385. Johnson v. Milksopp, 2 
Vera. 112. Astley v. Earl of 
Taokerrille, 3 Bro. C. C. 545. 
Bootle V. Blundell, 1 Meriv. 227. 
See Hancox v. Abbey, 11 Ves. 
179. Halev. Cox, 3 Bro. C.C. 
322. 



{m) Bartholomew v. May, 1 
Atk. 487. 

(ft) Hill V. Bishop of London, 
1 Atk. 621. 

(o) Galton v. Hancock, % 
Atk. 424. 

(p) Bartholomew v. May, 1 
Atk. 487* Tweedale v. Coventry, 
1 Bro. C. C. 240. 

iq) O'Neal V. Mead, 1 P. W. 
693. Hawes y. Warner, 2 Vern. 
477. 

(r) Bartholomew v. May. 
Lutkins v. Leigh. Hamilton v. 
Worley. Robinson v. Gee, 1 Ves. 
251 . Fletcher v.Stone,2Vem.273. 

(«) Cope V. Cope. Lutkins v. 
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^^^''"debv' "^^^ applicability of this rule has, frequently, been 
and the con- disputed. But it is, ouly, from uncertainty as to 



verse. 



whether the particular debt charged on the deceased's 
real estate, be properly his debt or not, that the appli- 
cability of the rule to any particular case, can be 
doubtfiiL That determined, the applicability of the 
rule is determined at once. 

Upon this subject, the rules about to be detailed have 
been settled. 

Every loan implies a contract of repayment ; and, 
of itself, creates a debt on the part of the borrower ; 
and it is indifferent whether he have expresdy co^ 
trotted for repayment of the loan or not ; or hax^ 
given real security for it, or not (/). 

And, therefore, idle was the doubt announced in 
Turner v. Crane, 1 Vem. 170, as to the right of the 
personal representative of a mortgagee to the repayment 
of the money borrowed, only because there was tu> 
covenant for repayment on the part of the mort- 
gagor. 
Of the adoption A debt Contracted, originally, by one person, may, 
afterwards, be by law imputed to, or conventionally 
adopted by, another. 

A case of the former description has been before 
mentioned (u). 



of another's 
debt 



Leigh. Forrester v. Lord Leigh, 
Amb.l7L Earl of Tankerville V. 
Faucet, 2 Bro. C. C. 51. Ha- 
milton V. Worley, 2 Ves. 62, 4 
Bro. C. C. 190. Scott Y. Scott, 
Amb. 383. 

(t) Earl of Winchelsea v. 
Norcliffe, 1 Vera. 434. Gower 
V. Mead, Pr. in Ch. 2. Meynell 
V. Howard, Pr. in Ch. 60. Cope 
V. Cope. Howel v. Price. Balsh 



V. Hyham, 2 P. W, 453. E?elyn 
V. Evelyn. King v. King. Galton 
V. Hancock, 2 Atk. 424. Bar- 
tholomew T. May. Lawley r. 
Hooper, 3 Atk. 278. Earl of 
Portsmouth v. Lady Suffolk, I 
Ves. 30. Robinson v. Gee, 1 Ves. 
251. Thornborough V. Baker, 1 
Ch. ca. 283. 

(ti) See Kinaston v. Clark, 
p. 24. 



IN WHICH ASSETS ARE TO BE ADMINISTERED. 297 

If a person become the owner of an estate subject to 
a mortgage ; the mortgage-debt does not, nevertheless, 
become his debt(t>). 

Nor, even, is the interest which may have accrued on 
the mortgage, after the time when he became the owner 
of the estate mortgaged, his debt (to). 

And it is, even, indifferent that, since the time when 
he so became the owner, he have agreed to an aug" 
mentation of the rate of interest ; e. g. from H. to 5/. 
per cent, (a?). 

liA mortgage his estate for the debt of £, without 
any covenant to pay it ; the mortgage, merely, con- 
fers an interest in the estate mortgaged, and does not 
create a personal debt (y). 

In the case Hamilton v. Worley, 2 Fes» jun. 60, 
in which John W. had, by his will, given his real, 
and personal, estate to Johannes W. and appointed 
him sole executor of his will, and given 600/. to E* R. 
and subjected his real estate to the payment of it ; and, 
after the death of John W. Johannes W. had mort- 
gaged a part of his real estate to E.R.for securing 
the payment of the legacy, and entered into a cove- 
nant Jhr the payment of it ; and, afbrwards, devised 
the mortgaged estate absolutely ; and another part 
of his real estate to he sold for the payment of his 

iy) Perkins v. Baynton, in a Ward. Lawaon v. Hudson, 1 

note to Evelyn v. Evelyn, 2 P. Bro. C. C. 58. 

W. 659. Leman v. Newnbam, (w) Leman y. Newnham, 1 

1 Ves. 51. Cope V. Cope. Law- Yes. 51. Shafto v. Shafto, in a 

son v. Hudson, 1 Bro. C. C. 58. note to Evelyn v. Evelyn, 2 P. 

Duke of Ancaster v. Mayer, 1 W. 659. 

Bro. C. C. 454. Woods v. Hun- (x) Shafto v. Shafto. 

tingford, 3 Ves. 128. Waring v. (y) Earl of Tankervilie v. Fau- 

cet, 2 Bro. C. C. 51. 
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debts ; and, after his death, a bill was preferred by the 
devisees of the mortgaged estate, for the exoneration 
of it by the application of the estate devised to be sold; 
and, on the part of the plaintifis, it was insbted, that 
the legacy had become the personal debt of Johannes 
W. ; the Court adjudged otherwise ; and that, conse- 
quently, the mortgaged estate was not to be exonerated 
from it ; saying, '' That whole fund of the &ther, 
(John W.) the real estate particularly, was subject to 
provisions made for his daughters ; this soxn of 600/. 
for Elizabeth (E. R.J being one. At his death, the 
son, (Johannes W.) so entitled to the real and per* 
sonal estate, might or might not have paid those 
legacies out of this fund or that, as he and the 
legatees should agree. No person could have called 
upon him for the application of his father's persooal 
'' estate ; for it was as nmch his own as any acquisition 
'* he could have made. The l^atee might have de- 
manded the legacy, and have filed a bill for an ac- 
count, but, at any time, the devisee might have 
** affected the real estate of which he was absolute 
** owner, and taken the personal, by sending the real 
to market. Five years after the death of the father, 
there is an express agreement in writing between 
*^ Johannes W. his sister Elizabeth, and her husband, 
to make a specific charge upon a particular part of 
that real estate in her favour, for security of that 
legacy. The moment that was executed, so as to be 
binding upon the parties, there was an end qf the 
personal claim. The legatee could not have filed a 
bill, nor proceeded at law, upon a supposed admission 
of assets. The answer would have been, that the 
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legatee had agreed to take that specific estate as a 
security." ♦♦*♦** Then the first position I 
lay down is, that no person had a right to call upon 
the testator (Johannes W.) to treat this (xs his own 
debt. The personal estate of his father being as 
much his own as any other part of his property. 
The right of the legatee was gone after that agree- 
'' ment.- 

A case of this description is likely to occur again so 
rarely, if at all, that it is scarcely worth the trouble to 
expose the adjudication of it. However, I shall ofier a 
few remarks to that effect. 

It may be seen below, that if A, having become the 
owner of an estate mortgaged, on an assignment of the 
mortgage, join in it, and covenant to pay the mort" 
gage-money ; the mortgage-money becomes the debt 
of A; although, it is true, his personal estate is not 
applicable to the payment of it, in exoneration of the 
estate. 

But, in the case under consideration, notwithstanding 
that there was an express contract to pay, and the con- 
sideration received by Johannes W. was fall as great as 
that received by A, in the case last referred to, and his 
liability also as that of A ; it was adjudged, that the 
600/. were not even the debt of Johannes W. ; but 
that the mortgage conferred only an interest in the 
estate. To what end then was the covenant offered 
and accepted ? 

If a person purchase from a mortgagor, the whole 
estate subject to the mortgage, (the interest of the 
mortgagee, as well as that of the mortgagor,) and agree 
with the mortgagor, (as a part of the consideration or 



300 OF THE SUCCESSIVE ORDER 

I 

9 

purchase-money) to satisfy the mortgage ; he renders it 
his personal debt (z). 

This is a reasonable rule ; for^ if the part of the con- 
sideration or purchase-money agreed to be paid to the 
mortgagee^ had been agreed to be paid to the vendor 
himself, ox, by his direction^ to a creditor of him whose 
debt was not secured on the estate ; there cim be no 
doubt, that it would be rendered the personal debt of 
the purchaser. And what reasonable difference can it 
constitute, that the creditor of the vendor to whom, by 
his direction, the purchaser is to pay the part of the pur- 
chase money which he has agreed to pay him, happens 
to have his debt secured on the estate purchased ? 

The judgment of the Court in Tweddell v. TweddeU, 
2 Bro. C. C. 101. 152, was therefore erroneous. 

In that case A (John Aynsley) had purchased from 
B, entitled to an estate subject to a mortgage-debt of 
2155^., for 3500/., the whole estate ; and it was agreed 
hy A and B, that A should pay the sum 2155/. to the 
mortgagee, and the remaining 1345/. to B ; and, on a 
bill preferred, after the death of A, the question being, 
whether his personal estate were applicable to the pay- 
ment of the mortgage in exoneration of the estate ; it 
was adjudged, that it was not. This judgment was ap- 
pealed from, and iterated. 

The judgment of the Court seems to have been 
founded on this reason ; namely, that the proper cri- 
terion by which to determine, whether a contract to 



(z) Cope V. Cope, 2 Salk, 449. linghurst v. Walker, 2 Bro. C. C. 

Parsons V. Freeman, in a note to 604. Woods v. Huntingford, 3 

Evelyn v. Evelyn, 2 P. W. 659, Ves. 128. Waring v. Ward, 7 

Coxsed. and Amb. 115. Bil- Ves. 332. 
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pay, constitute a debt or not, is, that if it do, the payee 
can sue for payment ; and that the mortgagee could not 
have maintained an action upon the contract. This 
reason is erroneous ; for, in the first place, that is not 
the criterion in equity ; and secondly, it does so happen 
that the mortgagee could have maintained an action 
on the contract ; for if the benefit of a contract made 
between A and B be, by the contract, assigned to C ; 
C, although a stranger to the contract, can maintain 
an action on it. 

If, however, a person purchase from a mortgagor, not 
the whole estate subject to the mortgage (the interest 
of the mortgagee, as well as of the mortgagor) but only 
the interest of the mortgagor ; and agree with the mort- 
gagor, hut not as part of the consideration, to satisfy 
the mortgage ; it does not become his personal debt (a). 

Or, if two persons purchase difierent parts of an 
estate subject to a mortgage, and covenant with each 
other to satisfy the mortgage in certain shares ; they 
do not become their personal debts (b). 

If a person, by his will, direct payment of his debts, 
stating as one of them a debt contracted by another 
secured on his estate, it is an adoption of it ; and his 
personal estate is applicable in exoneration of the estate. 

Thus, in a case in which A had purchased an interest 
in the equity of redemption of an estate subject to a 
mortgage to B, and, by his will, directed his debts, 
particularly mentioning as one of them the debt due 
to B, to be paid ; and, on a bill preferred, it was in* 
sisted, that it was not payable out of A!% personal estate, 

(a) Parsons v. Freeman in a (6) Forrester v. Lord Leigh, 
note to Evelyn v. Evelyn, 2 P. Amb. 171. 
W. 664, Cox's ed. and Amb.l 15. 
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it not having been contracted by him ; it was deter- 
mined that it was ; he having declared it to be his 
debt (c). 

But, in the case Tweddell v. TweddeU, before re- 
ferred to, in which A had» by his will, after reciting, 
that his estate at High Laws (the estate purchased by 
him) was then in mortgage to F. B. Delaval (the mort- 
gagee at the time of the purchase) for 2000^. ; directed 
the devisee in trust thereof to apply the rents and profits 
thereof, '' as well for the payment to the said F. B* D. 
of the debt of 2000/. and the interest thereof, as all 
his the said testator's other just debts T and, on a bill 
preferred, after the death of A, that his personal estate 
might be applied to the payment of the mortgage, in 
exoneration of the estate, and a demurrer ; it was in- 
sisted, on the part of the plaintiff, that A had, by his 
will, adopted ihe mortgage as his personal debt, the 
demurrer was allowed. 

It does not appear what the reas(m of the judgment 
of the Court iix this respect was ; but, if it were^ that 
the terms of the will did not necessarily, or sufficiently 
directly, or distinctly, imply an adoption isi it by A, as 
his personal debt ; it was right 

ferSf debuf Thcrc are several cases of debts of both kinds ; 
^^'^{^^'gyi^ namely, such as persons have contracted, originally, 

^eri^th^i^r- *^®°^®^^^ *^ ^^^ ^ *^®y ^^^^ adopted; which 
the^de^Med^^ havc bccu, although they were considered to be the 
debtor not ap- personol dcbts of the persons whose estates were sub- 

plicable m ex- •* * 

onerationofhisject to thcm ; yct adjudged to constitute exceptions 
from them, from the rule, that the residue of the personal estate of 

(c) Pockley v. Pockley. 
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a deceased debtor after the payment of his legacies^ or 
of such of them as are payable out of it, is applicable in 
exoneration of his real estate from them. 

Thus^itis an exception from this rule> that, \f A 
make a mortgage, and B become entitled to the subject 
mortgaged, and the mortgagee assign the mortgage, 
and B join in the assignment, and covertant to pay the 
money; although, thereby, the money become the peri- 
sonal debt of B ; yet is bis personal estate not appli- 
cable to the payment df it^ in exoneration of the subject 
mortgaged {d). 

And, if A, having become the owner of an estate sub-* 
ject to the debt of another, give his personal security 
for the debt ; although thereby the debt has become 
the personal debt of A, yet is his personal estafe not 
applicable to the payment of it/ in exoneration of the 
estate* 

Thus, in a case in which A had devised real estate 
subject to the payment of his debts and legacies ; 
and B and C his co-heirs, to whom, so subject, the 
estate had descended ; had given their bond to.D ea-s 
titled to a debt and legacy, for securing the payment of 
them ; and, on a bill preferred, after the death of B, 
the question being, whether the personal estate of B 
were applicable to the payment of a moiety c^ them, in 
exoneration of the real estate, or not ; it was adjudged 
that it was not (e). 

((f) Bagot V, Oughton, 1 P. v. Mayer, 1 Bro. C. C 454. 

W. 347. Evelyn v. Evelyn,?® P. Woods v. Huntingford, 3 Ves. 

W. 669. Leman v. Newnham, 1 136. Waring v. Ward, 6 Ves. 

Ves. 51. Shafto v. Shafto, in a 670. 

note to Evelyn v. Evelyn. For- (e) Basset v. Percival in a note 

Tester V. Lord Leigh, Amb. 171. to Evelyn v. Evelyn, 2 P. W. 

Earl of Tankerville v. Faucet, 1 659, Cox's ed. 
Bro. C. C. 51. Duke of Ancaster 
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Also in a case in which A had devised real estate 
suljject to the payment of his debts and legacies, to B 
and C in fee, and B had given his promissory note to 
a legatee of Ay for securing the payment of his legacy ; 
and, on a bill preferred, after the death of B, the qaestion 
was, whether the personal estate of B were applicable 
to the payment of the legacy, in exoneration of the real 
estate ; it was adjudged, that it was not {/). 

And further yet, in the case Lewis v. Nangle, re- 
ported in a note to Evelyn v. Evelyn, 2 P. W. 664, 
Coafs ed., and Amb. 150, in which, on the marriage of A 
and B, real estate of B the wife, subject to a mortgage 
previously existing was settled on A for life, with re- 
mainder to B for life, remainder to the issue of the 
marriage, remainder over ; and afterwards. A, having 
borrowed more money of the mortgagee, joined with 
B in making a further mortgage of the estate for se- 
curing the money borrowed by him, and also entered 
into a covenant, and executed a bond, for the payment 
of all the mortgage money ; and, on a bill preferred, 
after the death of B, it being insisted, that A ought to 
exonerate the estate of the mortgage, or, at least, of so 
much of the money as was borrowed by himself ; it was 
adjudged, that he was not compellable to exonerate the 
estate of such part of the mortgage as the estate was 
subject to at the time of the marriage clearly ; and, '' it 
** being a single transaction," neither of that part which 
was made after. 

It is also an exception from this rule, that, if ^ de- 
vise to B real estate subject to the payment of his 



in 



(/ ) Mattheson v. Hardwicke, See also Billinghurst r. Walker, 
a note to Evelyn v. Evelyn. 2 Bro. C. C. 604. 
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debts ; and B borrow^ on mortgage of the estate, money 
for the purpose ; although, thereby, the money become 
the personal debt of B ; yet is his personal estate not 
applicable to the payment of it, in exoneration of the 
real estate (g). 

It has been mentioned (A) that, if a person, ^^f;^^^^^ 
valuable consideration, contract to settle a specific **°?f °°*? " 

^ well as impart 

estate of his (e. g. his estate Whiteaere) on another ^ tuterest in 
person; (e. g. his wife and children) he becomes a create a per- 
trtistee of the estate for the |>erson on whom^ or for 
whose benefit, he has contracted to settle it. It has 
also been mentioned to be a frequent contract, on mar- 
riage, that the husband, or some relative of the husband 
or wife, contracts to settle, not, as in the case just now 
stated, some specific estate of which the contracting 
party is in possession, but either estate belonging to 
him to a certain value, (e. g. to the value of 1000/.) 
or (not that estate but) generally, an estate to a cer- 
tain value ; and that, on such a contract, the contract^ 
ing party becomes a trustee of so much of any estate 
which, at the time of the contract, he may have, as is 
to that amount, for the person on whom, or for whose 
benefit, he has contracted to settle it. 

A contract of either the former («), or latter (^'), 
description does not, as well as impart an interest in the 
estate, create a personal debt. 

(g) Perkins v. BayntoD, in a sea, 2 P. W. 277. Edwards v. 

note to Evelyn v. Evelyn, 2 P. W. Freeman, 2 P. W. 435. Coven- 

669. try ▼. Coventry, 2 P. W. 222. 
(A) See p. 80. (j) Girling v. Lee. Roundell 

(i) Girling v. Lee, 1 Vern. 63. v. Breary, 2 Vem. 482. Tooke 

Fremoult v. Dedire, 1 I^. W. v. Hastings, 2 Vern. 97. Deacon 

429. Finch v. Earl of Winchel- v. Smitli, 3 Atk. 323. 
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Debts incurred Such words as* '* my dcbts ;" " the debts which / 

after the time •' 

of the making owe f the " dcbts which / have contracted, &c 

of a provision • • «• i i* 

for the payment Qsed in a testamentary provision for the payment of 

of debts, debts i i i 

in the sense dcbts ; are to bc construed to mean, not merely the 
e provision, ^^y^^ ^^^ ^^^^ ^j^^ deccascd presently at the time of 

the making of his will, but also those which he have 
since incurred, and are due at the time of hb death {k). 



Debts are such Under a provisiou for the payment of debts, those 

as the law de- ■■' * 

tenninestobe are to bc ccMisidcred debts, which the law determnei 

such, 

to be such. 



Of debts con- 
tested in his 
life-time by 
the author of 
the provision. 



It has. sometimes happened, that a debt which, by 
law, has been determined to be such, has, neverdielessi 
been contested in his life-time, by him who has made a 
provision for the payment of his debts, generallyi 
without express exception of the particular debt con- 
tested ; and it has been a question, whether, under the 
provision, it were claimable or not. 

To such a claim, the reason of the ob)ection must, of 
course, be, that the author of the provision, while 
making a general provision for the payment of his 
debts, did not intend to provide for the payment of the 
contested debt, or, in other words, intended to except 
it; for that his motive in contesting the debt must 
have been either, that he considered the debt not to 
be due from him, or considering it to be due from him, 
he, nevertheless, desired to avoid the payment of it ; 
and that it cannot be reasonably supposed, that he 
intended to provide for the payment of a debt which, 
either, he did not consider to be due from him, or, con- 



(k) Bridgman v. Dove, 3Atk. Atk. 268. Hannis v. Packer, 
201. Bnidenell V. BoughtOD, 2 Amb. 656. 

2 
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sidering to be, he desired to avoid the payment of. It 
is to be admitted that, if the author of the provision be 
proved not to have intended to include in the provision 
the contested debt, the payment of it is not cliumable 
under the provision ; but the objection is, that the fact 
of his having contested the debt is not evidence of his 
not intending to provide for the payment of it ; for 
first, it is not evidence, that he, at the time of the 
making of the provision, even contemplated the par- 
ticular debt ; and, if he did not so much as contemplate 
it, he of course did not entertain any particular in- 
tention relatively to it; secondly, supposing him to 
have contemplated it, and to have, at the same time, 
considered it not to be due from him, or, considering 
it to be due, desired to avoid the payment of it ; it is 
not clear, that he might not have intended, if it should 
be determined otherwise, and the debt be established 
against him ; to provide for the discharge of it ; unless 
it be true, that a man can be actuated by no other 
motive in providing for the discharge of, or discharg- 
ing, his debts, than a sense of duty, or a desire to 
gratify his creditor : and, moreover, it is a reasonable 
conclusion that, if contemplating it, he intended not to 
include it in the provision, he would have said so, and 
expressly excepted it. 

In addition to this, the principle of courts of equity, 
that the payment of debts is to be effected, and all 
means used for the purpose, is to be referred to. 

In conformity with this rule, in a case in which A 
(Sir R^ Carr,) who had contracted to pay his sister a 
sum of money, had devised his real estate for the pay- 
ment of his debts ; and, the money being claimed, it 
was, on the part of the devisees, objected, '' that A 

x2 
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always obstinately opposed the payment of it, and 
looked upon it, that he was surprised and circumvented 
in the covenant obtained from him, when he was but 
just come of age, and a student at Cambridge, for the 
payment of his sister's portion, to which he was no way 
liable ; and that,' therefore, he always refused to levy a 
fine, whereby to subject his lands for payment of it, 
although he was decreed so to do. And they cited the 
case HoUis v. Norden, where a debt that the party 
had always contested to the last, was, by the Lord 
'' Keeper North, adjudged not to be within the intent 
of a provision made by a person for payment of all his 
just debts. And such provisions have not been ex- 
tended to all sorts of debts, as debts that arise by a 
misfeasance ; as an escape, or breach of trust, whidi 
were contracted tnaldfide, have never been taken to 
be within a general provision made for payment of 
debts ;* but adjudged to be a debt claimable under 
the provision ; the Court saying, ** Sir R. Carr has 
devised his estate for payment ^ all his Just dehUy 
and the plaintiff's debt must now be taken to be 
*' such ; the law has said it is a just debt (/)." 

The case referred to under the name HoUis v. 
Norden, is reported under the name '' Norden v. Nor- 
'' den (m),** in these terms, '' One HoUis that had a 
'' demand of 500/. against Norden, and had run it up 
^* to 2700/., obtained a decree for it in this Court** (of 
Chancery) ; '^ Norden appealed to the House of Lords, 
^' where the decree was affirmed. It was observed, 
'' that Norden, at the pronouncing of this decree in the 



(J) Hollis V. Carr, I Vera. (m) 1 Vera. 142. 

431. Eq. ca. ab. 139. Pi. 3. 
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'' House of Lords, fell down in a swoon, and within a 
*' week afterwards died, as supposed, of grief ; but he 
first got a petition answered for a rehearing ; and, 
in his sickness, devised all his lands for payment of 
** his debts ; and now Hollis would come within this 
trust to have satisfaction of his debt* Lord Keeper. 
It cannot be supposed, that a man who denied your 
debt upon his oath, and died your martyr in his 
cause, should ever intend you should have the benefit 
of this trust. Suppose a verdict had passed against 
a man, and he should bring an attaint ; and, pending 
this suit, he should make such a settlement for pay- 
ment of his debts ; would any man say, that he ever 
intended the debt recovered by the verdict should be 
'^ satisfied out of it ? However, at length, he decreed 
'' that, after all debts upon simple-contract were paid, 
'' HoUis should come in, and be paid his debt, if he 
** could find assets." 

The reason proposed by the Court for not admitting 
the creditor to the benefit of the provision, has been 
confuted by the remarks above ; and, as to the decree 
(supposing it not to have been one of those misrepre- 
sentations in which Mr. Vernotis reports abound,) it 
was impertinent; for the creditor ought either to have 
been admitted to the benefit of the provbion, equally 
with the other creditors, or not at all. 

On the other hand, in conformity with the same of debts, the 

recovery of 

rule, debts supposed in conscience to exist, but in which is barred. 
law extinguished, are not to be considered to be debts 
in the sense of a provision made for the payment of 
debts. 

Therefore, under such a provision, the remainder of 
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debts of the deceased compounded for, for less than was 
due, is not claimable (»). 

It was once a common opinion, that, under a pro- 
vision by will for the. payment of debts by the applica- 
tion of real estate for the purpose ; debts barred by 
the statute of limitations were claimable (o). 

And, in one case, this opinion was made the reason of 
a judgment to that effect (p). 

The principle of this opinion was, that the effect of 
the statute was only to bar the remedies therein men- 
tioned, and not to extinguish the debt itsdf ; and that, 
notwithstanding that the particular remedies for the 
recovery of a debt therein mentioned were barred by it, 
yet that the debt itself remained in existence. And, 
in proof of this, it was said, that by a promise made, 
even after the six years, to pay the debt, the efiect of 
the statute was avoided, and the debt become recorer- 
able, which it could not be if the debt itself had alto* 
gether ceased to exist : also that, to an action for the 
recovery of a debt, a defendant could not plead '' non 
^' assumpsit generally, and offer the length of time in 
evidence, which would not be an improper plea, j^ hy 
the lapse of the six years, the debt itself were extin- 
guished ; but *^ non assumpsit infra sex annos y and 
again, that it had been adjudged that, to an action for 
the recovery of a debt, a defendant could not plead 



(n) Coppin v. Coppin, 2 P. v. Briggs, 3Atk. 105. Staggere 

W. 291 . V. Welby, cited in Blakeway v. 

(o) Galway v. Earl of Barry- Earl of Stafford, 2 P. W. 273, 

more, 1 Dick. 163. Oughter* and in Burke v. Jones, 2 V. and 

loney v. Earl Powis, Amb. 231. B. '282. 

Andrews v. Brown, Pr. in Ch. (p) Blakeway v. Earl of Straf- 

385. Anon. 1 Salk. 154. Lacon ford, 2 P. W. 273. 
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** nil debet/* and offer the length of time in evidence ; 
because^ although the remedy were barred, the debt 
itself ^^bsisted (g). 

' This opinion is puerile ; for admitting^ that it is not 
the effect of the statute to extinguish the debt itself; 
but that, notwithstanding it, the debt retnains in 
existence, and that literally, therefore, when a man 
devises real estate in trust for the payment of his debts, 
or makes any other such provision for the purpose ; a 
debt the recovery of which is barred by the statute, is 
within the description; yet it is evident, that the 
meaning of a testator, in such provisions, is but to 
supply the mea$is requisite for the payment of his 
debts of which the payment is requisite ; and not to 
render requisite the payment of those of which the pay- 
ment is not requisite ; and to dispense with such 
objections to the payment of them as they may be, by 
law, subject to. 

Accordingly, it has since become, and now is, the 
rule, that under a provision/or the payment of debts / 
debts barred by the statute of limitations are not 
claimable (r). 

And this rule is applicable in the case, not merely of 
debts which were so barred at the time of the making 
of the provision for the payment of debts ; but in 
that, also, of such as were not so barred at that time, 
but had become so, at the time of the testator's 



(?) OughterloDey v. Earl tick ▼. Cowne, Mos. 301. Jones 

Powis, Amb. 231. Blakeway v. v. Earl of StaflTord, 3 P. W. 79. 

StafiTord, 2 P. W, 273. Burke v. Jones, 2 V. and B. 

(r) Blakeway v. Earl of Staf- 275. 
ford, 3 Bro. P. C. 305. Legas- 
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death (s) ; but not in that of such as' were not barred 
at the time of the testator's deaths but have only became 
so since (t). 

The effect (genieraUy) of the extinguishment of 
the remedy, to extinguish as weU the right itself 
i?as settled by the judgment in Lewis Bowleses case, 
11 Rep. 79, in which the judgment given in the case 
Finch V. Finch, cited in Herlakenden*s case» 4th Rep. 
62, was reviewed and rejected. In Finch v. Finch, A 
tenant for life '' without impeachment of waste,'* 
remainder to B in fee, had cut down timber-trees ; and 
the question being, to whom, A or B, they belonged ; 
it was adjudged, '^ 1. that, if the estate had been for 
*^ life, without any such clause of ' without impeach- 
*^ * ment of waste ;' without question, B should have 
** the trees because they were parcel of his inheritance; 
" and that the interest which the tenant for life had in 
'' the trees, was, by the severance from the land, 
'^ determined ; because she had them as things annexed 
'' to the land. 2. That the clause of ' without im- 
peachment of waste/ gave the tenant for life no 
greater interest in the trees than she had by the 
*' demise of the land ; but it should sene only, that 
^' she should not be impeached in any action qfweute, 
" either to recover damages, or the place wasted : as 
if I grant to one, that he shall not be impeached for 
cutting all my trees in such woods ; it shall excuse 
him in any action brought against him for the cutting ; 
but, notwithstanding that, the property and interest 






iC 
44 
44 



(s) Executors of Fergus v. See Morse v. Langham, cited in 
Gore, 1 Sch. and Lei. 109, Burke v. Jones, 286. 
Burke v. Jones, 2 V. and B. 275, (t) Executora of Fergus v. 

Gore. 
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remains in me ; far no property, or interest, is, 
thereby, giveA him. So, if a inan disseise roe of 
my land, or dispossess me of my goods, and I release 
to him aU actions ; yet I may enter into my land, 
or take my goods ; for the discharge of my action 
is no bar of my right, and therewith agrees Lit. cap. 
'* Releases 115." 

In Letvis Bowleses case, A had, in consideration of 
the marriage which afterwards took place between him 
and B his wife, covenanted to stand seised of the 
manor of N, to the use of himself and his w\fe for 
their lives, without impeachment of waste, with 
remainder to the use of their first, and other, sons, in 
tail male, with remainder to the use of the heirs male 
qf the body of A and B, with remainder to the use of 
C, his son, in tail male, with remainder to the use of 
the heirs of the body of A and B ; and, after the 
death of A, B had entered ; and D, the only issUe male 
of the marriage, had died ; and C had aliened his estate 
to the plaintiff ; and, afterwards, B had taken, and 
converted to her own use^ the materials of a bam, 
parcel of the manor, which had fallen down : and 
the plaintiff had brought an action of trover for them ; 
and these two questions were proposed ; the one, whe- 
ther " the wife should be tenant in tail after possibility, 
or have the privilege of a tenant in tail after possi- 
bility ; sc. to do waste ;** and the other ; '' admitting 
*' that she should not have the privilege, &c. if the 
clause of without impeachment of waste, shall give 
her property " in the materials of the bam ; and the 
Court adjudged them both in the affirmative; the 
reason proposed for the judgment on the latter question 
being, that ^' the clause without impeachment of waste 
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gives a power to the lessee wliich will produce an 
interest in him ; if he execute his power during the 
privity of his estate ; and therefore, to examine it in 
reason ; these words, absque impetitione tasti, 
are as much as to say, without any demand for 
waste ; for impetitio is derived from in and peto ; 
and petere is to demand, and petitio is a demand, 
^ and sine impetitione is without any manner of 
** demandj or impeachment. Then this word demand 
is of large extent : for, if a man dissebe me of mj 
land, or take my goods ; if I release to him all 
actions ; yet I may enter into the land, or take my 
goods, as Lit. holds fo. 115, and therewith agree 19 
'' Assize, 3. 19 H. 6. 4 h. 21 H. 7. 23 h. SO £. 3. 
19 ; for, by the release of the action, the right or 
interest is not released ; but, if in such case, I release 
'* all demands, that will bar me, not only of my action, 
" but also of my entry, and seisure, and of the right of 
my land, and of the property of my goods : as it was 
resolved in Chauncej^s case, 34 H. 8. Br. Release 90. 
'^ 2 H. 7. 6 b. the king made one sheriff sine comptUo; 
*' thereby he shall have the revenues which belong to 
*' his ofBce, to collect to his own use. But, if the 
words had been absque impetitione vasti per dlin 
quod breve de vasto ; then the action only would 
be discharged, and not the property in the trees; 
but that the lessor, after the fall of them, might sdse 
them : and this difference appears in 3 E. 3. 44. a. b, 
in Walter Idle's case, where a lease was made/ 
* without being impeached, or impleaded,* for waste ; 
upon which it was collected, that these words, ' with* 
' out being impleaded/ without these words, " * with- 
' out being impeached/ for waste, were not sufficient 
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" to bar the lessor of his property; and that^ if the 
^' lessor had granted that the lessee might do waste ; 
'' he thereby had power, not only to do waste, but 
*' also to convert it to his own use. • • ♦ ♦ ♦ 
'' And the truth of this appears by Littleton, in his 
chapter of conditions, fo. 82, where he puts the case ; 
if a feoffment be made, upon such condition, that the 
feoffee shall g^ve the land to the feoffor, and to the wife 
'' of the feoffor, to have and to hold to them, and to 
^' the heirs of their two bodies begotten, the remainder 
to the right heirs of the feoffor ; in that case, if the 
husband dies leaving the wife, before any estate tail 
made to them ; then ought the feoffee, by the law, 
to make an estate to the wife as near the condition, 
** and as near the intent of the condition, as he can 
*' make it ; sc. to lease the land to the wife for the term 
** of her life, without impeachment of waste, the 
remainder to the heirs of the body of her husband on 
her begotten, the remainder to the right heirs of the 
husband. And the reason why the lease shall be 
made in this case to the 'wife without impeachment of 
*^ waste is, that the estate shall be to the husband and 
** his wife in tail ; and, if such estate had been made in 
*' the life of the husband ; then, after the death of the 
'' husband, she had had an estate in tail, which estate 
** is without impeachment of waste ; and so it is reason* 
" able, that a man should make an estate as near the 
** intent of the condition as he can ; which case directly 
proves, that tenant for life without impeachment of 
waste has as great power to do waste, and to convert 
it, at his own pleasure ; as tenant in tail had." 
The rule deducible from the judgments in these 
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cases is, tBat, while, on the one hand^ it is the necessary 
effect of an extinguishment of remedy universally, to 
extinguish, as well, the right itself; on the other hand, 
the effect of an extinguishment of remedy partudly, 
only, is not to extinguish the right. 

For the proposition, that a devise of real estate, or 
other provision, for the payment of debts, has' not the 
effect of remitting such objections to the payment of 
them, as they may be, at law, or in equity, subject to ; 
other than that derived from the statute of limitations ; 
the judgment of the Court on Lacon v. Briggs, 
3 Atk. 105, is a general authority. In that case a bill 
had, after six years, been preferred ; for an account, and 
payment of the balance alleged to be due to the plain- 
tiff, from one who had devised real estate for the pay- 
ment of his debts ; but, although the Court admitted 
the statute of limitations to be no bar to the claim, yet 
it refused the account ; because, (with other reasons) 
through the non-claim of the plaintiff, the defendant 
might have lost the means of entering into it, with ^o 
much advantage as, if the claim had been earlier made, 
he might. 



Equitable debts Under a dcvisc of real estate, or other testamentary 

are claimable^ ..^ ^, •»» 

as weu as legal provisiou, for the payment of debts ; eqmtable, as well 
as legal, debts are claimable (»). 

Also, the whole If, a debtor devising real estate, or making other 

of a debt as- , , , 

sumed by the provision, for the payment of his debts,mistakenly assume 

debtor tobeof, ^ ^_ _ »••! 

less than its tbc amouut of any of them to be less than %t ts ; the 

actual amount. 

(tt) Astley V. Fowls, 1 Ves. 483. Marlow v. Pitfield, I P. W. 
558. 
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whole of it i8> notwithstanding, claimable under the 
provision (v). 

So also, if a testator bequeath to his creditor a legacy Also, the whole 
less than the debt, in satisfaction of it, and devise real satisfaction of 

which the 

estate, or make other provision, for the payment of his debtor has be- 
debts; the whole of the debt due is claimable under ?^^ of fess 

.1 • • amount 

the provision. 

Thus, in a case in which A had bequeathed to B, his 
creditor, 400/. *' in satisfaction of ail he could claim 
" from him," and devised his real estate subject to the 
pa]rment of his debts ; and 800/. for principal and in- 
terest, were reported due to B ; it was adjudged, that 
the whole of the '800/. was due(fr). 

It had, it seems, been determined, that a charge of of interest, 
debts not, in themselves, bearing interest, on real estate, 
productive of profit, caused them to bear interest (x) ; 
but thb has been overruled (y). 

Secondly. Of the successive order in which Assets ii. of legacies. 

are to he applied in the payment ^Legacies. 

« 

Those rules relative to the successive order in which The order of 

,.*•.. !• I 1 V • t- *® administra- 

assets are to be applied m the payment of debts, which Uon of assets, 

, . ^, in the payment 

are applicable to legacies ; are, mutatis mutandis, re- of debts and 

, • 1 1 • 1 legacies, the 

latively to legacies, the same. same. 

Accordingly, the personal estate of a testator is, 
primarily, applicable to the pajrment of his legacies, or 

(v) Gofton V. Mills, Pr. in 25. Earl Bath v. Earl Bradford, 

Ch. 9» 2 V€8. 589. 

(w) Gofton V. Mills. (y) Earl Bath v. Earl Brad- 

(ar) Carr v. Countess of Bur- ford, 2 Ves. 587. Lloyd v. Wil- 

Jington, 1 P. W. 228. fiothomly iiams, 2 Atk. 108. Barwell v. 

V. Lord Fairfax, 1 P. W. 334. Parker, 2 Ves. 368. Shirley v. 

Maxwell v. Wittenhall, 2 P. W. Earl Ferrers, 1 Bro. C, C. 41. 



318 OF THE 8UCCESSITE ORDER 

cfsneh of them as are payable out of kis periowd 
estate. 

A legacy given specifically, and exclusively, out of 
real estate, and not merely charged thereon, is not 
payable out of the personal estate of the testator (z). 

In the case Ward v. Lord Dudley and Ward, 
2 Bro. C. C. 316, in which A had, on his marriage, 
charged his real estate with, if there were only one 
child of the marriage ; 6000/. for it ; and had, by hu 
will, *' charged all the residue of his real estate with the 
payment of all his debts, legacies, and sums of 
money which, in that his will, or in any codicil 
thereto, he the testator should give, bequeath, or 
direct to be paid, in case his personal estate should 
not be sufficient to discharge the same ; which he 
did thereby will should be first applied Jor that 
purpose,*" and, after reciting the charge of the 5000/., 
subjected and charged the last-mentioned estates to 
the payment, as well as the said 5000/.^ as of the 
further sum of 5000/.,'* to the only child of the 
marriage; it was adjudged, that the personal estate of 
A was not applicable to the payment of the 5000/. by 
the will charged on the real estate ; which adjudication 
was manifestly erroneous ; for it is manifest, that the 
5000/. so charged were not given specially, and ex- 
clusively, out of the real estate, but merely charged 
thereon (a). 

What consti- A dcvise in this form, *' All which Wacics, my will 

mtes a devise ... . 

of real estate to '' is, ghall bc piud withiu a year, if my lands in A can 

besold, &c« * ¥9^9^ 

(z) Lawaon ▼• Hndaon, 1 Bro, Ves. 150. Keonell ▼. Abbott, 
€. C. 58. 4 Ves. 802. 

(a) See Roberts v. Powell, 4 
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^^ be sold ; and I giYe the residue; after my legacies 
*' paid, to B r constitutes a devise of the estate at A. 
to be sold for the payment of legacies (ft). 

Devises of real estate, similar^ relatively to legacies, what consd- 

, - tutes a devise 

to such as constitute devises of real estate subject to the of real estate 

siibiect &c 

payment of debts; constitute devises of real estate and the con- 
subject to the payment oi legacies (c). ^"*' 

It is the positive intention of the devisor to that 
effect, which renders his real estate subject to the pay-» 
ment of his debts ; and, if the terms of the provision be 
similar ; it is indifferent, whether the object be the one 
or the other, debts or legacies. It is true, that the case 
of a legacy is not affected by that principle according to 
which, professedly, an indication of intention on the part 
of a devisor, to provide for the payment of his debts, is 
construed to be an indication of intention to render the 
estate devised subject to the payment of his simple 
contract debts : but to construe the positive intention 
of a man, relative to a specific case, by reference to 
principles of duty ; to consider a man to have, of course, 
intended that which he ought to have intended, is 
unreasonable. 

A devise (as has been before observed) {d ) in this 
form, '' My debts being, first, satisfied ;" or, in this. 
My debts being satisfied ;" or this, ** After payment 
of my debts f I devise, &c. constitutes a devise of the 
estate subject to the payment of simple contract debts. 



(h) Elton ▼. HarrisoDy in a Vera. 228. But see Lord Pawlet 

note to . Vawser v. Jeffery, 2 v. Parry, Pr. in Ch. 449. 
Swanst 276. (d) P. 277. 

(c) Alcock V. Sparhawk, 2 
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Similar devises relatively to legacies constitute devises 
subject to the payment of them {e). 

It has been before stated (/"), that a devise m this 
form, ** As to my worldly estate, I give and dispone 
thereqf arJhUows ; Firsts I will that all my dAU 
be justly paid ; abo, I devise my estate at AtoBf 
or in this, " I devise my estate at Aio B. Item, I 
give and bequeath unto my executor fiill power, and 
authority, to raise y out of my estate, the sum of 
'' 500/. for the use of C ; and also I desire my exe- 
'' cutor to see all my Just debts, which he shall find 
'* due, paid and sati^d;^ or this, '' I devise my 
" estate at ^, to £, to be sold ; and direct^ that the 
money to be produced from the sale, shall .be consh 
dered as personal estate, and be applied as I have 
directed my personal estate to be. I bequeath my 
personal estate to C, after payment of my debts;' 
constitutes a devise of the estate subject to the payment 
of simple contract-debts. 

Similar devises, relative to legacies, constitute de- 
vises subject to the payment of them (^). 

If a testator devise real estate to ^» to be enjoyed at 
some future time ; and bequeath to him his persteal 
estate, to be enjoyed presently ; and bequeath to £ a 
legacy, to be paid by A (tfter the real estate shall 
have become vested in possession ; this constitutes a 
devise of the real estate, subject to the payment of the 
legacy. 

(e) Williams v. Chitty, 3 Ves. (/) P. 278. 

545. But see Kightley v. Kight- (g) Alcock v. Sparhawk, 2 

ley, 2 Ves. jun. 328. Keeliog v. Vera. 228. But see Lord Pawiec 

Brown, 5 Ves. 359. Davis ▼• v. Parry, Pr. in Ch. 449. 
Gaitiiner, 2 P. W, 1 87. Shell- 
cross V. Finden, S Ves. 738. 
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Thus^ in a case in which a testator had devised real 
estate to his wife for life^ and^ after her death, to A, 
his son, in fee ; and bequeathed to him the residue of 
his personal estate ; and to B, his daughter, a legacy 
of 100/., which he directed A (whom he appointed 
executor) to pay to her within one month after the 
death of the wjfe ; and the personal estate was in- 
sufficient for the payment of the legacy ; and a bill was 
preferred by B for payment, and the question was, 
whether the real estate devised to A were subject to 
the payment of it ; the Court adjudged it to be so, 
saying, that the testator " foreseeing that the legacy 
'' could not be raised for her benefit immediately after 
'' his death, as that would break in on the provision 
first designed for his wife ; he postponed the pay^ 
ment until the fund came into the possession of the 
" son who was to pay it {h)" 

In a case in which A, having bequeathed several 
pecuniary legacies, bad given to jB, whom he appointed 
executor, '^ all his goods, land, and chattels, except 
" what was therein before given,"* it was adjudged, 
that the estate devised to B was subject to the payment 
of the legacies ; the Court saying, '' the goods, lands, 
'^ and chattels, are given altogether, as one fynd, and 
" lands are inserted in the middle ; and the whole is 
*' subject to the exception of what was given before. 
This, I think, amounts to the same, as if he had 
given them, subject to what was given before" (i). 
In a case in which A had bequeathed pecuniary 
legacies, and devised real estate, in this manner ; 



(h) Lypet v. Carter, 1 Ves. (i) Edgell v. Haywood, 3 Atk. 
499. 352. 
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Iteniy I give unto the Latin school^ if any man is 
** possessed of it that teacheth boys» and is richly 
grounded in the Latin tongue, the sum of 5l. to be 
paid him yearly, for teaching and instructing three 
boys. Iteniy I give to the poor of Y fifty shillings a 
year, to be paid every Easter after my decease, out of 
my estate of H^ to be paid by my executrix ;" it 
being a question, whether the estate at H were subject 
to the payment of the annuity of 5/., as well as of that 
of 5Qs. or not ; it was adjudged that it was ; the Court 
saying, '' Item ought to be construed as a conjunctiye, 
** in the sense of ' and' or ' also,' to connect the two 
** sentences together, and make the estate at H (u 
** much liable to one annuity as the other : for ' item* 
has never been construed a disjunctive, but is only 
made use of to distinguish the clauses in the will. 
" The cases of Cole v. Rawlinson, 1 Salk* 234, and 
Hopewell v. Ackland, 1 Salk. 239, are in point for 
this purpose" ( j). 
If one bequeath legacies/ and devise the residue of 
his real and personal estate ; this is a devise of the real 
estate subject to the payment of legacies (it). 

This rule is implied in an opinion expressed by Lord 
Hardwicke, in the case referred to ; and is not an un- 
reasonable one. It is dear that, by such a disposition, 
the personal estate is intended to be subject ix) the 
payment of the legacies ; and, when a man makes a 
joint disposition of different subjects, it is reasonable to 
impute to him the same intention (/). 



(y) Cheesman ▼. Partridge, 1 (/) See Hill v. Chapman, 3 

Atk.436. Bro. C. C. 391. 

(k) Hanby v. Roberts, Amb. 
129. 
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A devise of real estate (and which, if devised to 
another^ would be otherwise,) to the person appointed 
by the deceased the executor of his will, and contained 
in the same sentence as the appointment (e. g. in 
this form, '' I devise my real estate to A, whom I 
'' appoint the executor qf this my will T or in this, 
*' I appoint A the executor of this my will, to whom I 
** devise my real estate/') constitutes a devise subject 
to the payment of the deceased's legacies (m). 

In treating in the former part of this chapter, of 
which the order of the administration of assets in the 
payment of debts, is the subject ; of the cases of a 
bequest of personal estate to the person appointed by 
the deceased the executor of his will ; and of a devise 
of real estate to the person so appointed ; in which 
cases similar rules are recognised ; I have proposed the 
principle of them to be, that, when a testator makes a 
disposition of his property, and immediately connected 
toith it, a provision possible to be a reason for it, it is 
to be understood, that the provision was the actual 
reason of it; and that, therefore, when a testator 
makes a bequest of his personal estate, or a devise of 
his real, to A, and, immediately connected with it, 
appoints him executor, (a provision possible to be the 
reason of the bequest or devise,) it is to be understood 
that the appointment was the very reason inducing the 
bequest or devbe. 

A devise of real estate to the person appointed by 
the deceased the executor of his will, as if made to 
another person, would not constitute a devise subject 



(m) Astley v. Powis, 1 Ves. 209. CJoppin v. Coppin, 2 P. 
496. Powell V. Robins, 7 Ves. y. 290. 

Y 2 
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to the payment of legacies ; does not, although made 
to the person appointed by him his executor, yet in 
afiother sentence of his wiU than that containing the 
appointment, constitute a de?ise of the real estate 
subject to the payment of legacies (n). 

This rule is but a corollary to the proposed principle 
of the rule last preceding it. But, that tlus latter role 
is valid cannot be denied, unless, at the same time, it be 
denied universally, that a beneficial devise of real 
estate can be made, or intended, to the person appomted 
by the deceased, his executor : for every devise mnst 
be contained in one or the other, the sentence contain- 
ing the appointment of the executor, or another. 

But in the cases. Walker v. Jackson, Stapletam v. 
Colville, and Earl of TankerviUe v. Faucet, before 
referred to ; a bequest of persotial estate even ; (not- 
withstanding the nature of it; the coUecticm^ and 
administration, of estate of that nature being propeor to 
the office of an executor ; and, therefore, more reason- 
ably, to be supposed to be given to him as such, than 
real estate ; the possession of which b not proper to 
the office of an executor ;) to the person appointed by 
the deceased the executor of his will, contained in an- 
other sentence of the will than that containing the 
appointment, was adjudged to be a beneficial be- 
quest (o). 

However in • the cases Elliot v. Hancock, 2 Vem. 
143, Alcock V. Sparhawk, 2 Vem. 228, and LypetY. 
Carter, 1 Ves. 499, in all of which the devise of real 
estate was contained in another sentence of the de- 



(n) Astley v. Powis, I Ves. (o) See also Lord Pawlet r. 
483. 495. See also p. 282. Parry, Pr. in Ch. 449. 
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ceased's will than that containing the appointment of 
the executor ; it was adjudged, that the estate devised 
was subject to the payment of the deceased's legacies. 

The authority of these judgments is> by the equal 
number to the contrary before referred to, sufficiently 
neutralised ; and, being at variance with principle at 
the same time, is reduced to nothing.* 

The judgment in the case Jones v. Selhy^ Pr. in Ch. 
288, may seem to partake this error. In that case, in 
which A had bequeathed to £ a legacy of 1000/., and 
devbed his real estate to C and D, his sisters, for life, 
with remainder to E, in tail, with other remainders in 
tail ; and directed ** his executrixes and executor 
'* and tenants in tail" to pay the 1000/. within six 
months after his death ; and in another sentence of his 
will than that containing the devise, appointed C, D, 
and E, executrix and executor ; and, on a deficiency of 
A^s personal estate to satisfy the legacy bequeathed to 
i? ; a bill had been preferred by her for the payment of 
it out of the estate devised ; and, on the part of C, D, 
and E, it was insisted, that the direction, that the 
legacy was to be paid, by his ^^ executrixes and executor," 
imported that it was to be paid with the personal 
estate ; it was adjudged, that the estate devised was 
subject to the payment of it, and as well as the estate 
of the tenants in tail, that for life of C and D ; the 
Court appearing to consider, that the terms of the 
direction to C, D, and E, to pay the legacy to A, 
imported that it was to be paid out of the real estate ; 
and that, in describing them as *' executrixes and 
'* executor^* he did but mean to designate them 
personally. 

This judgment proceeded on the particular terms of 
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the direction only ; and^ neither, the judgment of the 
Court, nor the claim of the plaintiff, upon any rule as 
to the consequence of a devise of real estate to the per- 
son appointed by the deceased his executor {p). 
To what lega- If ouc dcvisc real estate subject to the payment of 
for the iNiyment his legacies / (generally) ; the estate devised is appli- 
nerau^ ex- Cable to the payment of, not only such legacies as he 
may have by his will bequeathed, but also such as he 
may have, by a codicil subsequently executed, be* 
queathed {q). 

And it is indifferent that the codicil have not been 
executed according to the statute of frauds (r). 

But in a case in which A, having, by her will, 
bequeathed legacies ; had, afterwards, charged her real 
estate, not with the payment of her legacies ; (generally) 
but of her legacies '' above- mentioned;" and, afterwards, 
by a codicil, bequeathed other pecuniary legacies ; it 
was adjudged, that the estate devised was* not subject 
to the payment of the legacies bequeathed in the 
codicil («)• 

And, on the other hand, in a case in which A had 
devised real estate subject to the payment of '' all 
" legacies hereafter mentioned ; that is to say, to 
" the Rev. Mr. T. S., Schoolmaster, I give 1000/. ; to 
'' Sir W. S. I give 1000/.," and so forth, to the number 
of twenty or more; and, after the introduction of 



(p) See Edgell v. Haywaid, 3 Jackson v. Jackaon, in a note to 

Atk. 358. Masters v. Masters, 1 P.W.423. 

( q) Hyde v. Hyde, 3 Ch. ca. Coz*s ed. 

83. Bnidenell ▼• Boughton, 2 (r) Brudenell v. Houghton. 

Atk. 268. Lord Inchiquin v. Lord Inchiquin v. French. 

French, Amb. 33. Hannis v. Hannis v. Packer. 

Packer, Arab. 526. Masters v. (s) Masters v. Masters, 1 P. 

Masters, IP.W. 421. Wynd- W. 420. But see Jackson ▼. 

ham V. Chetwynd, 1 Burr. 423. Jackson. 

13 
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« 

several devises, and specific bequests, bequeathed 
three other pecuniary legacies of 1000/. ; it was ad- 
judged, that the estate was not subject to the payment 
of the three legacies; for that, although they were 
legacies *^ after-mentioned/' they were not such as 
were referred to by the " videlicit *' (/). 

Real estate devised for payment of legacies is, it is 
self-evident, applicable only to the payment of particular 
legacies, and not of a general residuary legacy. 

If^ however, the deceased have given particular 
legacies out of the general residue of his personal estate ; 
and devised real estate for payment of his legacies ; it 
is applicable to the payment of them {u). 

(J) Hone V. Medcraft, 1 Bro. (w) Minor v, Wicksteed, 3 
C. C. 261. Bro. C.C. 627. 



CHAPTER IV. 



OF THE ORDER IN WHICH THE DEBTS AND LEGACIES OF A 
PERSON DECEASED ARE TO BE PAID IN EQUrTY. 

h ^l^^^^ I- Of the Order in which the Debts are to be paid. 

are to be paid. 

Sdd^b^rTi^ (a) The debts of the deceased, of the lowest degree 
gacies. evcD, (namely; such as may be due on the security of a 



(a) The personal . represen- 
tative of the deceased is autho- 
rised, before the payment of 
either his debts or legacies, to 
pay the funeral, and representa- 
tory, expences. 

The funeral must, in the ex- 
pence of it, be, even if the de- 
ceased's assets be sufficient for 
the payment of, not only his 
debts, out also his legacies, rea- 
sonable. 

In the case of an insolvent de- 
ceased, it seems that, at law, a 
funeral is, only, to be considered 
reasonable, the expence of which 
has not exceeded 10/. In some 
cases, this, which is proposed as 
a reasonable rule, can only be 
observed by the most unreason- 
able measures. In some cases ; 
that, for example, of a merchant 
whose commercial intercourse has 
been, not only, in its amount, but 
direction also, extensive ; it would 
be impossible to ascertain his 
debts, on the one hand, and his 
means of payment on the other ; 
and consequently his solvency ; 



without a long inquiry, and per- 
haps, indeed, not without a suit 
in equity ; at the end of which 
he might be found to have been, 
not solvent only, but a man of 
great absolute wealth. In such 
a case, it would be utterly unrea- 
sonable, that the executor should 
either suspend his funeral, until 
his solvency were ascertained, or 
honour the memory of the de- 
ceased, and treat the piety of bis 
family, with an interlocutory 10/. 
funeral I 

III equity, however, in cases in 
which, for aught that appeared 
to the contrary, the deceased 
might be supposed, by his per- 
sonal representative, to be sol- 
vent ; it has been considered not 
unreasonable, that the funeral of 
the deceased has been such as is 
not extravagant, according to the 
condition in life of the deceased, 
notwithstanding that, eventually, 
he has been ascertained to be in- 
solvent. 

Stag V. Punter, 3 Atk. 119. 
Offley V. Offley, Pr. in Ch, 26. 
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bond, or other security for money, given by him with- 
out valuable consideration) are to be paid before any of 
his legacies (b). 

And, although it seems to have been, in one case, 
adjudged otherwise (c) ; the rule is the same in the case 
of equitable assets, e. g. real estate devised to be sold 
for the payment of debts and legacies (d). 

It is, of course, an exception from this rule, that the Except in cer- 
deceased, creating the equitable assets, (e. g. devising 
real estate for the payment of simple contract debts 
and legacies) has, himself, provided otherwise (e). 

It is also an exception from this rule, that the pay- 
ment of a legacy is not to be suspended on account of 
a contingent debt (J^). 

The debts which may be due from the deceased are The several - 
of different kinds, or of the same kind. 

The different kinds . of debts are these eight ; first, 
debts due to the crown, whether by record, or spe- 
cialty ; secondly, certain debts appointed by statute to 
be next paid; thirdly, debts due on judgments reco- 
vered against, or confessed by, the deceased, in a court 
of record ; fourthly, debts due under statute or recog- 
nizance ; fifthly, other debts of record ; sixthly, debts 
by specialty; seventhly, debts due to the crown by 
simple contract; and lastly, other debts by simple 
contract. 



{h) Cray v. Rooke, Ca. temp. (/) Simmons v. Holland, 3 

Talb. 153. Meriv. 547. 

(c) Gosling V. Domey, 1 Vera. But the legatee is, before pay- 

482, Raithby's ed. ment, to secure the restitution of 

{d) Malim v. Hoper, Ca. temp, the amount of the legacy ; if the 

Hardwicke, 206. debt should become, eventually, 

(e) Hinton v. Toye, 1 Atk. payable. Simmons v. BoUand. 
466. See Millar v. Horton, 
Coop. 45. 
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And, since the debts of the deceased are payable in 
diflferent order, as they are to be paid with legal at 
equitable, personal, or real, assets ; and also, as the 
debts, themselves, are of different kinds, or of the same 
kind ; I shall distinguish the order in which the debts 
of the deceased, whether of different kinds or of the 
same kind, are to be paid with legal, from that in which 
they are to be paid with equitable assets ; with per- 
sonal, from that in which they are to be paid with real, 
assets ; and, at the same time, the order in which the 
debts of the deceased of different kinds, from that in 
which those of the same kind^ are to be paid. 

ShidTdc'btt'are T^i^^* Of the order in which the debts of a person 

fc i^M^teT** deceased, are to be paid with legal assets in equity. 

I. wi^pertamai p%rst. Of the ordcT in which they are to be paid 
with his personal assets. 

Debteofi«/€r. And first, as to debts o{ different kinds. 

€tU kmdSm **^ 

Personal assets are to be administered in the pay- 
ment of debts, in equity, as at law (g). 

From this rule the cases mentioned in the last 
chapter (h), in which legal assets are to be administered 
as equitable, are exceptions. 

The order in which, at law, the debts of a deceased 
of different kinds are to be paid with his personal assets, 
is, in general, that in which they have been above enu- 
merated. 

I now proceed to shew what constitutes a debt of 
each of these kinds in the sense of thb rule. 

I shall begin by stating certain rules to this effect, 
common to debts of all kinds. 

{g) Greaves v. Powell, 2 Vern. rice v. Bank of EDgland, Ca. 

248. Wilson v. Fielding, 2 temp. Talb. 218. 
Vern. 763. Car v. Countess of (A) See p. 107. 117, 118. 
Burlington, 1 P. VV. 228. Mor- 
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First Althouffh a debt be payable on some future or debts pay- 

° -^ ^ ^ , able in future. 

event; yet, if the event be such, the occurrence of which 
is certain ; (e. g. the death of A, the succession of a 
given day in the next year, ftc.) it is debitum in 
prasenti ; and the assets requisite for the eventual 
payment of it, are not applicable to the payment of a 
debt of inferior degree, although payable presently. 

Accordingly, in a case in which to an action brought 
by a creditor by simple contract, an executor had 
pleaded plene administravit ultra sufficient to satisfy 
a debt on bond payable at a future day ; it was ad- 
judged to be a good plea (i). 

But, if the debt be secured by bond, the executor is 
to be allowed to withhold only assets sufficient for the 
payment of the debt really secured, and not the pe- 
nalty (^^ 

Second. On the other hand, the payment of a debt, 
of inferior degree, is not to be suspended on account of 
a debt of superior degree, payable on a future event, 
the occurrence of which is contingent. 

Accordingly, in a case in which, to an action brought 
by a creditor by bond, an administrator had pleaded 
plene administravit ultra sufficient to satisfy a debt 
by statute staple ; and the plaintiff replied to the effect, 
that the statute was entered into only to secure the 
performance of certain covenants of which a breach 
had not been committed ; and the defendant demur- 
red ; the Court adjudged nil capiat against the plain- 
tiff(A). 

(t) Leman v. Tooke, 3 Le?. {k) Harrison's case, 5 Rep. 

67. See also Harrison's case, 6 28. See also Eeles v. Lambert, 

Rep. 28. Styles 37. 54. 73 ; Aleyn 38, 

(j) Ca. temp. Hardwicke, and cited in Lancy v. Fairchild, 

228. 2 Vern. 101. Hawkins v. Day, 
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Of debt due to Third. It is not competent to an executor to retain 

the executor. 

the amount of a debt due to himself, before the pay- 
ment of one of superior degree, due to another (I). 

I now proceed to state the rules proper to each 
kind of debt in detail. 

Debts due to Of dcbts due to the crown hy record. 

record. By dcbts of record, are here meant, debts of record 

in a court of record; for other debts due to the 
crown, however publicly notified, or peremptorily due, 
are not of this kind. 

Accordingly, while fines and amerciaments due to 
the king, and, by the record of a court of record appear- 
ing so to be, are debts of record ; fines and amercia- 
ments due to him, but only notified to be so, by the 
registry of a court not of record ; e. g. fines or 
amerciaments appearing to be due to the king, by the 
rolls of his Court Baron, fines, &:c. appearing to be due 
to the king by the rolls of his copyhold Court, (such 
not being courts of record) are not (m). 

Neither is that to which the king becomes entitled 
on the attainder, or outlawry, of a subject, (although 
proceedings of record) a debt of record, before office 
found {n). 

Nor does a debt due to the king by simple contract, 
become, by the outlawry of him from whom it is due, 
on mesne process, at the king's suit, a debt of record (o). 

Debts due to Qf dcbts duc to the crown by specialty. 

the crown by •^ . i • n 

specialty. By a Specialty is, of course, meant a contract under 

Amb. 160. 3 Meriv. 555. Cox (n) Off. Ex. 134. 3 Bac. Abr. 

V. Joseph, 5 T. R. 307. Sim- 80. Com. Dig. Administration, 

mons V. BoIIand, 3 Meriv. 547. C. 2. 

(0 Off. Ex. 32. 142, 143. (o) Com. Dig. Administration, 

(w) Off. Ex. 1 33. 3 Bac. Abr. C. 2. 1 Salk. 80. 1 1 Vin. Abr. 

79. 291. 
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seal ; and^ by debts due by specialty, debts due under 
such a contract. 

Accordingly, a debt become due to the king on the 
mere sale of wood, tin, &c. by the king, is not a debt 
by specialty. 

Although, the king is, by his prerogative, capable of 
an assignment to him oichoses in action ; and, accord- 
ingly, a debt by specialty contracted with a subject 
creditor is assignable to the king ; yet is such a debt 
by specialty so assigned not a debt due to the crown 
by specialty in the sense of the rule under consider- 
ation (p> 

Although it has been, often, adjudged, that rent due 
at the time of the death of the tenant to a subfect, 
reserved by a lease sealed, is a debt by specialty ; and 
that rent so due, reserved by a parole lease even, is, 
relatively to the subject of this section, equal to rent 
reserved by a lease sealed {q) ; yet it has been without 
objection, said, that rent due to the king reserved by a 
sealed lease even, is but equal to a debt by simple 
contract (r). 

Cff debts appointed hy statute to he next paid. ^^^ appoint. 

These are, by 30 C. 2, c. 3, the penalties incurred be next paid. 
through not burying the deceased in woollen cloth ; by 
9 Ann, c. 10, money due from the deceased, for the 
carriage of letters, to the post-office ; and, by 17 Geo. 
2. c. 38, poor rate. 

Of judgment debts. judgment 

That debts due by judgment are to be paid before 

(p) Com. Dig. Adminbtra- (9) See post in thb section, 
tion, C. 2. 11 Vin. Abr. 301. (r) Off. Ex. 134. 
Lane. 65. 
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such as are due on statute, or recognizance, and that 
it is indififerent, whether the judgment be recoyered, or 
confessed. See Harrison's case, 5 Rep. 28. 

The judgments here meant are judgments (^courts 
of record; and while, on the one hand, the judg- 
ments of courts not of record, however effective, or 
considerable, in other respects, their jurisdiction be ; 
are, in this respect, of no effect ; on the other hand, the 
judgments of courts of record, (i. e. such as have the 
power to hold plea of debt above forty shillings) how- 
ever trifling, and inconsiderable, their jurisdiction be ; 
are of as much effect, in this respect, as those of the 
superior Courts of Westminster, or even of the supreme, 
the House of Lords. 

The judgments of courts of law are of two kinds ; 
judgments^na/, and judgments interlocutory. 

The e£fect of an interlocutory judgment is, only, that 
it determines the right in general of the party ; that 
of a final judgment, that it determines the particular 
subject^ or amount, of that right. 

First. Of final judgments. 

At common law, before the stat. 4 and 5 W and M 
c 20. s, 3. a judgment signed only, constituted a judg- 
ment in the sense of this rule ; namely, was such as 
that, after the death of the defendant, a debt due on it 
was to be paid before a debt due on statute cht recog- 
nizance, by specialty, &c. {s) ; but, by that statute, it 
is provided, that, ** no judgment, not docquetfed and 
'' entered, shall afifect any lands, or tenements, as to 
'^ purchasers or mortgagees, . or have any preference 

(*) Gilb. C. P. 165. 
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^* against heirs, executor's, or administrators, in the 
** administration of their ancestor's, testator's, or 
*' intestate's, qffects" 

The ** docquet" at that time in use^ was nothing 
more than a summary of the judgment ; namely, an 
account of the names of the plaintiff and defendant, the 
debt and damages recovered, and the term and number 
of the judgmentp-roU, written on a separate piece of 
parchment, or paper ; and designed to be but an 
index to that particular judgment only. Afterwards^ 
by a rule of court, it was ordered, that further, the 
names of the defendants should be entered alpha- 
betically in a remembrance or docquet. But, by the 
same stat s. 2, it is provided, that " the clerk of 
'' the^essoins of the Court of Common Pleas, and the 
clerk of the docquets of the Court of King's Bench, 
&c. shall make an alphabetical docquet, by the 
defendant's names, of all the judgments entered in 
*^ their respective courts ; which docquet shall contain 
'' the names of the plaintiff and defendant, with the 
** addition of the latter, (if in the record of the judg- 
ment) the debt, damages, and costs, recovered, the 
venue and number of the judgment-roll ; and shall 
be, fairly, put into, and kept in, books in parchment, 
to be searched, and viewed, by all persons," at the 
times, and paying the fees, therein mentioned. 

The addition of this docquet is, it appears, necessary 
to the constitution of a judgment in the sense of tiiis 
rule; namely, such as that, after the death of the 
defendant, a debt due on it is to be paid before the 
other debts, before which a debt due on a judgment is 
payable. 

Accordingly, on a scire facias against an executor. 
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for the payment of a debt dae on a judgment not 
docquetted^ and plene administravit pleaded^ sup- 
ported with evidence of the payment of specialty debts ; 
the plaintiff was adjudged to be nonsuited (/). 

And^ in conformity with the principle of this statute ; 
in the cases in which the courts (as they sometimes 
do) allow a plaintiff to enter up judgment as of a 
preceding term nunc pro tunc ; the docquet of it is 
always reserved to be of the term itself in which the 
order is made (tt). 

As to the judgment of inferior courts of record, 
they remain as they were before the statute^ it not 
affecting them : a judgment of this description, signed 
only, constituting a judgment in the sense of the 
rule above stated; namely, such as that, after the 
death of the defendant, a debt due on it is to be paid 
before the other debts before which a debt due on a 
judgment is payable (v)« 

Secondly. Of interlocutory judgments. 
Although the effect of a final judgment of a Court 
of law is, that a debt due on it is to be paid before such 
as may be due by specialty, &c. ; yet, such is not the 
effect of an interlocutory judgment; but, notwith- 
standing it, an executor may pay a debt due by 
specialty, or other debt of a degree equal to that for 
which the action in which the interlocutory judgment 
has been obtained was brought ; and is not, as in the 
case of such a payment after a final judgment he would 
be, liable to satisfy, personally, the debt which. may 
become eventually due on the final judgment (u?). 

• 

(0 6 T. R. 384, and 1 Esp. (v) 1 1 Vin. abr. 294, Her- 

1 B.and P. 307,and see 2Saund. bert't case, 3 P. W. 117. Off. 

7 (6). Ex. 139. 

(u) Tidd's Prac. Ch. 39 <' of (w) Smith v. Haskins, 2 Atk. 

" judgments." 386, 
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It is, however, an exception from the rule, that legal ^e^l'dMrec'oif 
assets are to be administered in the payment of debts ^ ^?^^ ^^ 

equity. 

in equity, as at law ; that, although a decree of a oourt 
of equity be of no account at law, and a debt due 
under it, be not, at law, claimable ; nor would liability 
to pay, nor payment, under it, be received in defence 
of an executor, even in an action for a simple contract* 
debt ; yet, in courts of equity ^ a decree qf a court 
of equity is considered to he equivalent to a judg- 
ment of a court of law {x). 

The effect of a decree of a court of equity being 
thus predicated generally, to be equivalent to a judgment 
of a court of law ; it follows that, to ascertain the effect 
of a decree, relatively to this the subject now under 
consideration, namely, the order in which the debts of 
a deceased are to be paid in equity ; it is necessary to 
refer to the explanation above given, of that of a judg- 
ment, relatively to the same subject. 

It was, once, the rule that, although a decree of 
payment, or final decree, of a court of equity, was, in 
equity, to be considered to be equivalent to a final 
judgment of a court of law; yet, that a decree of 
account, or interlocutory decree, was not to be so 
considered ; but only to be equivalent to a judgment 
quod computet, or other interlocutory judgment, of a 
court of law ; suid that it remained competent to an ex- 
ecutor, after suck a decree, to pay, either compulsprily 
or voluntarily, a debt due on specialty, or other inferior 



(x) Martin v. Martin. Astley Morrice v. Bank of England, Ca. 

V. Earl Powis, 1 Yes. 496. temp. Talb. 218. Searle v. Hall, 

Searle v. Lane, 2 Vem. 89. 2 Vem. 37. Bishop v. Godfrey, 

Harding v. Edge, 2 Vem. 143. Pr. in Ch. 179. 
Smith V. Haskins, 2 Atk. 386. 
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debt ; since such would be his authority after a judg- 
ment quod computet, or other interlocutory judgment^ 
of a «ourt of law (y). 

This distinction, which was but in strict conformity 
with the principle asserted even by those who have 
assisted to abolish it; namely, that a decree of a 
court of equity is, in equity, to be considered to be 
equivalent to a judgment of a court of law ; has been, 
by the effect of the judgments in the cases to be pre- 
sently referred to, abolished ; and it has now become 
the rule, not only that a final decree, but that a decree 
of account even, is in equity, to be considered to be 
equivalent, not to a judgment quod computet, or other 
int^locutory judgment, of a court of law only ; but to 
a final judgment (z). 

It is indifferent, that the suit in which the decree 
has been made is, not that of a creditor, but of the 
executor himself (a). 



(y) Mason v. Williams, 2 Salk. 
607. Smith v. Haskins, 2 Atk. 
385. 

(z) Douglas V. Clay, Dick. 
393. Goote v. Fryer, 3 Bro, 
C. C. 23. Hardcastle v. Chettle, 
4 Bra. G. C. 163. Lowthian ▼. 
Hasseil, 4 Bro. C. C. 167. 

In conformity with this rule, 
it is that, on the one hand, if an 
executor, after a decree, whether 
final, or interlocutory, pay, either 
compulsorily, or voluntarily, a 
debt due on specialty, or other 
inferior debt, or a debt due on a 



posterior judgment, he is liable in 
equity to pay persanaUy the debt 
due under the decree ' ; and, 
that on the other hand, after a 
decree, an injunction is obtainable 
by an executor, to prevent a cre- 
ditor from proceedmg at law 
against him to recover the assets 
required for the payment of the 
debt due, or which may, event- 
ually, become due, under the 
final decree '. 

(a) Brooke v. Reynolds, 1 Bro. 
C. C. 183. 



. * Martin v. Martin. Harding 
V. Edge. 

' Douglas V. Clay» Dick. 393. 
Goote V. Fryer, 3 Bro. C. C. 23. 



Hardcastle v. Chettle, 4 Bro. C. 
C. 163. Lowthian v. Ha8«ell,4 
Bro.C.C. 167. 
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It is perceptible, that the judgment of Lord Hard' 
wiek on the case Martin y. Martin, 1 Ves. 211, has 
been, in the several cases in which it has been adjudged, 
that a decree of account is, in equity, to be considered 
to be equivalent to a final judgment of a court of law ; 
referred to as having established such a rule : such, 
however, is a perverse construction of the judgment on 
that case. 

In the case Martin v. Martin, a bill had been pre- 
ferred hj specialty creditors of a deceased against his 
heir-at-law, and a decree of account, and gale of the 
estate descended^ was made; and, afterwards, other 
specialty creditors of the deceased proceeded at law 
against the heir, who applied for an injunction to re- 
strain them from so doing ; and, on his part, it was 
insisted, '* that, after a decree Jbr a sale, there was no 

instance of creditors being allowed to proceed at law 

to afiect tliat estate ; when the fund, itself, by which 
'' satisfaction was to be made to the creditors, was 

taken from the heir-at-law, who was brought before 

the Court in respect of his title only, not his person ;" 
and the Court granted the ipjunction. 

The decree referred to in Martin v. Martin was, it 
is observable, one intermediate between a final decree 
of payment and a decree of account, merely ; it was a 
decree against an heir, of account and sale of the 
estate descended ; and the Court professed the reasons 
of its judgment to be, not that such a decree was to be 
considered to be equivalent to a final judgment of a 
court of law ; but first, the impediment to the sale 
which the proceeding of the creditors, to recover judg- 
ment at law, would create ; and secondly, the hardship 
to the heir, of being left exposed to the demands (A his 

z2 
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Debts due 
under statute 
or recogni- 
sance. 



ancestor's creditors after the court of equity had super- 
seded him in the disposal of the means of satisfying 
them. 

That the effect ascribed to this judgment is not 
according to the meaning of the Court^.is further 
proved externally, by the fact that it was pronounced 
by the same judge who had, four years before, adjudged 
so carefully, in the case Smith v. Haskins, that a decree 
of account of a court of equity was not to be con- 
sidered to be equivalent to a final judgment of a court 
of law. 

The rule, accommodated to principle, ought to be, 
that a decree of account is, not being, in equity, equi- 
valent to a final decree of a court of equity, not to be 
considered to be equivalent to a final judgment of a 
court of law ; and that, as, after a judgment quad 
computet, or other interlocutory judgment, of a court 
of law, so, after a decree of a court of equity of ac- 
count, it is, competent to an executor to pay a debt 
due by specialty or other inferior debt ; and, on the 
other hand, that an injunction is to be granted to re^ 
strain a creditor from proceeding at law against him, 
to recover the assets required for the payment of a debt 
due, but not of that which may eventually become due, 
under the final decree. 

Ctf debts due under statiUe or recognizance. 

The statutes here meant are of two kinds, and so are 
the recognizances. These statutes have been, some time, 
in desuetude ; and are now only referred to, as in the 
present instance, in the course of the consideration of 
the various securities, or forms of contract, under which 
debts may accrue ; and, as necessary to a complete 
review of the subject, or the rules affibcting them ; or 
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they are sometimes referred to for the purpose of illus- 
tration in the treatment of similar subjects. Mote, 
therefore^ than the most general account of them would 
be impertinent He who, for purposes of his own, 
desires a more exact acquaintance with these securities, 
may refer to the Acts of Parliament by which they were 
created, and the writings of those who have treated of 
them during the time while they were, in practice, re- 
sorted to (b). 

The statute of the one of these kinds is provided by 
13 E. 1, called the statute ^*De mercatoribus," and is 
called a statute merchant, and that of the other kind 
by 27 E. 3, and is called a statute staple. 

By these Acts of Parliament, the mode of effecting 
these securities, and of obtaining the remedies afforded 
by them, is prescribed. 

The form of them was, usually, this, '^ Know all 
^ men, by these presents, that I A. B. am bound to 

C. Z>. in 100/. to be paid to him at the next feast of 

St Michael ; and, if I make default therein, I grant 

that there may pass against me aiul my heirs, the 
^ distress and penalty provided by the statute of our 
*' Lord the King, published at Westminster. Given, 
"^ kcT (c). 

Recognizances also are of two kinds, namely, those 
which are provided by 23 H. 8, c. 6, and are called 
'* recognizances of the nature of a statute staple,*' and 
other recognizances, some of them by common law, and 
the others of them- provided by certain statutes. Those 
of the former kind have been, as well as statutes, some 

(6) See Bro. '< Statate Mer* (c) Toachs. ch. 20. 
chant." Touchs. chap. 20, Bac. 
Abr. " Execution/' &c. 
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time in desuetude. The form of them was, usually, 
this, '' Know all men, by these presents, that I A. B. 
am bound to C. D. in 100/., to be paid to him at the 
next fefist of Saint Michael ; and, if I make default 
in the payment of the debt aforesaid, I will and grant 
that, then, there may pass upon me, my heirs, and 
executors, the penalty in the statute of the staple 
ordained, and provided,' for th^ recovery of a debt due 
for merchandise bought thereat** (d). 
Recognizances of the odier kind are entered into in 
some court of record, or before some magistrate, or 
officer, authorised to tike them ; and are of frequent 
use, being such as are> as occasion, requires, entered into 
to the King, to secure the altendance of persons in 
courts of justice, the keeping of the peace, &c. (the 
debts due under which are to be paid, of course, as 
other debts of the same kind are payable) and such as 
are entered into as a security to a subject ; e. g. by 
bail, to secure the payment of the debt, by receivers 
appointed by courts of equity, &c. 

To constitute a recognisance, it is necessary that it 
be enrolled ; but, if it be not enrolled, it is, still, to be 
considered to be a bond ; and the sealing and acknow*- 
ledgment to be equivalent to delivery (jsi). 
Other debts of OthcT debts qf recQfd. 

These are issues forfeited, fines imposed by the 
judges, also by the justices at the quarter sessions, by 
commissioners of sewers, or of bankrupts, by the sideward 
of a court leet, &c. (/*). 
speciaitydebts. Of Specialty dchts. 

{d) Touclw. ch. 20. toraey General v. Waring, Hard. 

(c) Bothomly v. Lord Fairfax, 367. 
1 P. W. 334, 2 Vern. 750. At- (/) Off. Ex. 118. 
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The amount of damages due on a breach committed 
of a contract by specialty, is to be paid as a debt by 
specialty (jg). 

And the breach having been committed, it is indif- 
ferent that the amount of the damages have not been 
determined (A). 

The opinion expressed by the Court on the case 
Whitchurch v. Baffntun, 2 Vem. 272, is adverse to 
this rule. In that case. ^. had, on his marriage, con- 
tracted, under seal, to settle real estate, of the annual 
value of 1500/. on the issue male of the marriage; 
and, after his death, a bill had been preferred by A*s 
creditors for the payment of their debts ; and, on the 
part of A*s widow and children, it was represented 
that, although A had settled real estate, yet it was 
not of the annual value of 1600/. ; and insisted, that a 
compensation for the deficiency ought to be made, and 
the amount of it paid, as a debt by specialty ; but the 
Court adjudged, that, notwithstanding the deficiency 
the contract had been performed ; and that, even, if 
there had been a breach, ** yet in regard there was no 
'' covenant in the articles, nor mention of any par- 
** ticular lands ; the widow and infant must come in 

for a satis&ction, after the bonder editors, whose 

debts are ascertained and fixed, and their demands 

on the articles only sound in damages." 

There is some diversity of judgment among the 
books as to the station to be assigned to rent due at 
the time of the death of 'a deceased, in the order in 
which the debts of a deceased are to be paid. 

It is undisputed, that rent due at the time of the* 

(^) Burr. 1380, 3 Bac Abr. (Jk) 1 1 Vin. Abr. 306, 6 Mod* 
81, 11 Vin. Abr.292. 144. 
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death of the tenant, reserved hy a lease sealed^ is, at 
least, a debt by specialty, and payable accordingly (i). 
It is, also, undisputed, that rent due at the time of the 
death of a deceased, reserved by a partde lease even, 
is, relatively to this subject, equal to rent reserved by a 
lease sealed {j). 

The principle of this rule is, in the case WiUett v. 
Earle, professed to be, that rent '' partakes of the 
" realty ;" and, in Newport y. Go^rey, the same, or 
a similar, principle seems to have been acknowledged 
on all sides. This case is thus reported by Sei^^eant 
Lemn%, himself counsel in it : '' Debt for rent on a 
lease parole for three yenrs, from September 28, 
1685, rendering 90/. per annum rent ; and for 2701. 
rent due at Michaelmas, 1688, the action was brought, 
" after the term ended, against the d^endant, executor 
*^ of the lessee ; who pleads an obligation entered 
into hy the testator, and says he had not assets 
above &l. which are not sufficient to satisfy the deht 
due by the obligation. The plaintiff demurs, and 
the question was, whether the rent on a lease parole, 
'^ and the term being ended, be payable before a deht 
^' by obligation ? And it was argued, for tlie plaintiff, 
'' that the rent being due upon a real contract, 
although it was by parole, is of a higher nature 
than the obligation. But, for the defendant, it was 
** said that, the term being ended^ the arrears are 
'^ become, merely, personal, otherwise, perhaps^ tf 



(t) OflF. Ex. 146. Gage v. Lev. 267, 4. Mod. 44, 3 V«tr. 

Acton, Com. Rep. 67, Lord 184. Gage v. Acton, Com. Rep. 

Rayin. 515, 1 Salk. 325. Stone- 67, Loid Raym. 515, 1 Salt 

house V. llford. Com. Rep. 145. 325. Stonehouse v. Ilford, Com. 

(» Wniett V. Earle, 2 Vern. Rep. 146. 
490. Newport v. Godfrey, 3 
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*^ the lease had remained in being ; because^ £hen, 
the plainti£P might have distrained for it. * * * 
Polles^en, chief justice^ inclined for the plaintiff; for 
the defendant could not wage his law, which proves 
it not to be merely personal. Powell, justice, in- 
^' clined to the difference, where the lease parole is 
** determined or not. And it was adjourned. But, 
afterwards, judgment was given, by the whole Court, 
for the plaintiff; . on which a. writ of error was, imme- 
diately, brought in B. R. and in Trin. 3 W. and 
M. the judgment was affirmed by Holt, C. J. and the 
^* whole Court, who held that the contract remains in 
^' the realty, although the term, was determined." 

But, upon this principle, that rent '' partakes of the 
^' realty," the Court, in the case Willett v. Earle, ex- 
pressed its opinion not, only, that rent due at the time 
of the death of the deceased,, reserved under a parole 
lease, is equal to rent reserved under a lease sealed ; 
but, also, that rent, of either kind, due at the time of 
the death of a deceased, is to be paid before debts due 
by bond ; and it would seem, that the same rule was 
acknowledged by the counsel for the executor, in New^ 
port V. Go^rey, who it is observable, on it being 
insisted, on the part of the lessor, that ^' the rent being 
due upon a real contract, although it was by parole, 
was of a higher nature than an obligation ;** admit- 
ted it to be so, while the lease existed ; and, more- 
over, states a summary of the case at the head of the 
report, in these words, ** Arrears of rent, on a lease 
parole determined, are payable by executors before 
obligations!' 
On the other hand, in the cases Gage v. Acton, and 
Stonehouse v. Ilford, it was adjudged, that rent due 
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at the time of the death of a deceased is but eqwd to a 
debt hy specialty. 

It is, however, to be remarked, that the bond-debts 
represented to be due, in the cases WiUett v. Earle, 
and Newport v. Godfrey^ were not in suit, and ^t, 
therefore, it was dearly competent to the executor (as, 
hereafter, will appear) to pay the rent, even alihough 
it were a debt of only equal degree with those due on 
the bonds. And Sir /• HoUj on adjudging Croge r. 
Acton,, and who, it is to be remembered, joined in the 
judgment on the writ of error in the case Newport t. 
Goctfrey, has stated the e£fect of the judgment of the 
Court in Newport t. Ooc^rey thus, **. whether the 
'' demise be by parole, or by deed, the rents are of 
equal nature, and neither is superior to a debt bj 
specialty; on the other hand, a debt by specialty is 
equal, but not superior, to them ; therefore, an ex- 
ecutor may plead payment of one against another, 
or a recovery of one against another ; but, in debt 
for rent, he cannot plead there is a bond-debt dne, 
'' nor vice vered, which is all that can be collected 
**from 2 Ventr. 184, the case objected.** 

The meaning of these expressions, that '^ rent is due 
'* on a real contract,'* '' rent partakes of the realty," 
&C. when employed to shew the principle under which 
it is, that rent due on a parole lease is equal to rent 
due on a lease sealed, or that both are payable before a 
debt due by specialty, is not clearly apparent. It is 
not meant, that every debt due on a contract '^ relating 
*^ to real estate" is to be thus preferred ; for, other- 
wise, the amount of damages due on a breach committed 
of a covenant for title, would be ' payable before debts 
by specialty. Another meaning of these expressions 
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may be, that the rent is a lien on the land, Sfc. let ; 
but how this can create a difference in the personal 
debt is not apparent. The only other meaning is this, 
that the theory of rent being, that it does not consti- 
tute a merely personal demand agmnst the lessee, but 
is an actual reservation, or return, of a part of the 
very profits received from the land, &c. and that, when 
the lessee pays rent, he does but render a part of those 
very profits. (^) ; a lessor acquires, by a contract to pay 
rent, a right to a specific thing real, as one would to 
whom the deceased had assigned a term for years* 
But, if this be the effect of such a contract, and such 
the meaning of these expressions, why should not the 
rent be payable before judgment-debts, and every other 
debt of the deceased lessee ? 

Rent accrued due n^ter the deceased's death is, in 
certain cases, payable with the deceased's assets ; and, 
being so, it is payable in the order in which rent due at 
the time of the deceased's death is.. 

After the death of the deceased, his executor is re- 
sponsible for the future rent, or, rather, to the value of 
the profits, personally (I) ; and, if there be a deficiency, 
it is to be satisfied mth the assets of the deceaseds 

A bond, or other personal security by specialty for 
money, given by the deceased, without valuable con^ 
sideration, is to be postponed in payment after all his 
debts, even simple-contract {m). 



{k) William Cluns case, 10 
Rep. 128. 

(/) Biilinghurst v. Speerman, 
1 Salk. 297. Buckley v. Pink, 1 
Salk.317. 

{m) Jones v. Powell, 1 £q. ca. 
ab. 84, PI. 12. Fairbeaid v. 
Bowers, 2 Vera. 202. Walms- 
ley V. Booth, 2 Atk. 25. LeofFes 



V. Lewen, Pr. in Ch. 370, Gilb. 
£q. Rep. 32. Williams v. Saw- 
yer, Seb. Ca. in Ch. 6. Lech- 
mere V. Earl of Carlisle, 3 P. W. 
222. Lady Cox's case, 3 P. W. 
339. Cray v. Rooke, ca. temp. 
Talb. 153. Ramsden v. Jack- 
son, 1 Atk. 292. Blunt v. 
Doughty; 3 Atk. 481. 
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debS!"''"*'"' Of simple-contract debts. 

By the custom qf London, a debt due by simple- 
contract, from one citizen to another, is to be pud as 
a debt due by specialty to another (n). 

It has been suggested, that the amount of wages doe 
to a servant of the deceased, is payable before otber 
debts due by simple-contract (o). This is an opimon 
commendable rather for its charity than law. To an 
action for a debt due by simple-ccmtract, the plea 
plene administravit ultra sufficient to pay the wages 
of a servant of the deceased, was never seen, and I 
compute that it will be some time h^ore it will 
i><^^^^fthe As to debts of a deceased of the same kind, it is the 
At law payable niie that, at low, an executor may pay them one before 

according to ^ ^ * * # 

the executor's auothcr, oi his discretion. 

discretion. ^ . • . 

Debts payable It 18 an cxception from this rule, that it is not corn- 
in future. 

petent to an executor to pay a debt due by specialty, 
payable on a future event, before a debt due by spe- 
cialty, payable presently ; or (under the same prin- 
ciple) a debt qf any kind, payable in future, before 
another of the same kind, payable presently (jp). 
Debts sued for. It is also au cxccption from this rule, that, after the 
issuing qf a scire facias against an executor, on a 



(n) 3 Bac. Ab. 82, Cro. Eliz. 
409, Noy 53. Roll's Ab. 557, 5 
Co. 82, b. 83, Andrew's Rep. 340. 

(o) Touchs. 478. 

An executor paying, whether 
compulsorily, or voluntarily, a 
debt of inferior degpree, before 
another of superior, is not liable, 
personally, to pay the latter ; if 
he have paid the former without 
notice of the existence of the lat- 
ter, during a reasonable time 
within which notice might have 
been given to him. 3 Bac. Ab. 
82. See Greenwood v. Band- 
nish, Pr. in Ch. 534. 



But an executor is not withoat 
notice in the sense of this nikt if 
he had actual notice of the ex- 
istence of the latter debt by any 
means, or by an unlitigiotts d^ 
mand of the creditor, without a 
litigious one; or that conttno' 
tive notice which a judgmoit 
(and in the cases in which it is 
required to be docquetted) duly 
doequetted, or a decree pro- 
nounced, constitute. 

(p) Off. Ex. 143, Com. Kg. 
Administration, C. 2, Swinb. p. 
6. s. 16. 
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judgment against the deceased ; he cannot pay a debt 
due on a judgment on which a scire facias have, 
either, not issued at all, or issued subsequently ; nor, 
generally, (tfter the commencement . qf^ an action, by 
original writ, for a given debt, can he pay a debt of 
equal degree, for which an action have, either, not been 
commenced at all, or conunenced subsequently (q). 

But, although it is not competent to an executor, 
after the issuing of a scire facias, to pay a debt due 
on a judgment on which a scire facias has issued sub* 
sequently ; or, after the commencement of an action, 
to pay a debt of equal degree, for which an action has 
been commenced subsequently ; yet it is competent to 
him to co$tfess judgment on the subsequent scire 
facias, or action ; and, then, pay the debt, as one of a 
superior degree (r). 

And it is competent to him to do this, even after 
interlocutory judgment ; and, generally, at any time 
before final judgment (s). 



{q) Off. Ex. 138, 11 Vin. 
Abr. 299. Goodfellow v. Burch- 
ett, 2 Vern. 298. Ashley y. 
Pocock, 3 Atk. 208. 

(r) Off. Ex. 145, 11 Vin. 
Ab. 296. Goodfellow ▼. Burcb- 
ett, 2 Vera. 298. Waring v. 
Danvers, 1 P. W. 295. Cottle 
▼. Fripp, 2 Vera. 225. 

(f) Smith T. HaBkins, 2 Atk. 
386. 

In a case in which an admi- 
nistrator had, after the com- 
mencement of a suit in equitj, 
by a creditor A, confessed judg- 
ments to other creditors of equal 
degree, and was about to confess 
others; and A had commenced 
an action at law against the ad- 
ministrator, for the recovery of 



the same debt, and the adminis- 
trator had obtained an order, 
that A should elect whether he 
could proceed at law or in equity ; 
the Court, at the instance of A, 
discharged the order, saying, 
" The plaintiff shall not proceed 
** in this Court, and at law, at 
^ the same time, for the same 
*' demand, against executors, or 
** administrators, in ordinary 
/' cases ; but, the representative 
" of the intestate seeking to give 
** a preference to others, by con- 
" fessingjudgments, distinguishes 
<' this case from the ordinary rule; 
" and therefore, I will give the 
plaintiff leave to make a spe* 
cial election; vis. to proceed 
'* at law to recover judgment with 
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Debts due to 
executor him- 
lelf. 



It has been, already, explained (t)^ that it is a prin- 
dple of equity that a decree of a court of equity is to 
be considered, in equity, to be equivalent to a judgment 
of a court of law. Maintaining the spirit of the ana- 
logy, it is a similar principle of equity, that the filing 
of a bill in equity is to be considered, in equity, to 
be equivalent to the commencement of an action at 
law (u). 

In conformity wkh these principles, and the legal 
exception before stated (r) ; it is not competent to an 
executor, after the filing of a bill in equity for the pay- 
ment of a debt, to pay a debt of equal degree, for the 
payment of which, neither has ah action been com- 
menced, nor a bill filed at all, or only commenced, or 
filed, subsequently (to) ; but it is competent to him to 
confess judgment on a subsequent action, and tiien pay 
the debt as one of a superior degree (x). 

In conformity with this rule that an executor may 
pay debts of the same kind, one before another, at bis 
discretion ; it is competent to him to retain the amomit 
of a debt due to himself, before the payment of any of 
the same kind due to other persons (y). 

And it is an exception from the rule that, after the 



<i 



<« 



*' a stay of execution, and, like- 
wise, to proceed in this Court 
for a discovery, and account, 

•* of assets." 

Barker ▼. Dumaresque, 2 Atk. 

119. 
(0 See p. 337. 
(ti) GocKlfeUow ▼. Burchett, 2 

Vern. 298, 

(t7) See p. 348. 

(w) Goodfellow t. Burchett. 

Bright V. Woodward, 1 Vern. 



369. But see Dareton t. Eari of 
Oxford. 

{x) Goodfellow v. BurcheU. 
Waring V. Danvers, 1 P. W. 295. 
Darstott v. Earl of Oxford, cited 
in Waring v. Danvers. But see 
Solly V. Gower, 2 Vcm. 61. 
Joseph y. Mott, cited in Wariog 
y. Danvers. Morrice v. Bank oif 
England, Ca. temp. Talb. 217. 

(y) Waring V. Danvere, 1 P« 
W. 295. Charlton v. Low, 3 P. 
W.328. 
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commencement of an action by original for a given 
debt, an executor cannot pay a debt of equal ' degree 
fcr which an action have, either, not been commenced 
at all, or commenced subsequently ; that an executor 
may retain not, only, the amount of a debt dne to him* 
self presently, but, even, of one payable on a future 
event certain. 

Thus, in a case in which A had covenanted (under 
seal), that his executor should, within six months after 
his death, pay to B 700/., and, having died intestate, B 
had administered, against whom a creditor by bond of 
A had, before the expiration of the nx months, brought 
an action, and. B had pleaded plene adminietravit . 
ultra sufficient to satisfy the covenant ; it was adjudged 
to be a good plea (z). 

And it is indifferent whether the debt be due to him 
in his own right or that of another. Therefore, if A 
die indebted to B, and C administer to A, and, 
afterwards, B die, and C administer to him; it is com- 
petent to C to retain, out of the estate of A, the amount 
of the debt due to himself, as personal representative of 
B, before the payment of any of the same kind due to 
other persons (a). 

According to the judgment of the Court in the case 
Robinson v. Tonge, 3 P. W. 398, it is competent to 
an executor, or administrator, who has paid a debt due 
on bond from the deceased, with his own money, to 
retain the amount of it, before the payment of any debts 
of the same kind as the debt paid, due to other persons ; 
since, according to that judgment, he has a right to 

(z) Plumer ▼• Marcbant, 3 50. Weeks, v. Gore in a note 
Burr. 1380. to Croft v. Pyke, 3 P. W. 184, 

(a) 1 1 Vin. Ab. 261 , 2 Drownl. Cox*8 ed. 
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** stand in the place of'* the creditor whose dd>t he 
has so paid* 

The judgment on the case Copis v. MkUUetam, 1 
Turn. 224, is, although (being l^at of the clum 
accruing to a surety from the payment by him of the 
debt of the principal) not the specific case now under 
consideration ; namely, that of the claim aecrmng to 
an exectUor from the payment by Mm, of a deift due 
from the testator ; yet, in principle, pertinent to it 

In that case A, who had, as surety of B, entered 
into a bond, jointly with By to C, and, after the death 
of A, paid the debt, was reported by a master, in a suit 
for the administration of the assets of B, to be a spe-' 
cialty-creditor of B, and entitled ta the benefit of the 
bond, and, as a part of it, interest on the amoont of the 
debt ; to which exceptions were taken, on the part of 
the simple-^contract-creditors ot B ; and it was, <m 
their part, insisted, that A was only a simple-contract^ 
creditor of B*s estate, and so adjudged ; the Court; 
saying "• • ♦ • ♦* ♦ It is a general mk 
" that, in equity, a surety is entitled to the benefit 
'^ of all the securities which the creditor has against 
the principal, but then the nature if these securities 
must be considered. When there is a bond merelji 
if an action were brought upon the bond, it would 
appear, upon oyer of the bond, that the debt was 
extinguished : the general rule, therefore, must be 
qualified, by considering it to apply to such secu- 
rities as continue to exist, and do not get bad, 
upon payment, to the person of the principal debtor ; 
in the case, for instance, where, in addition to the 
^' bond, there is a mortgage, with a covenant, on the 
*' part of the principal debtor, to pay the money ; Ae 
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'' surety, paying the money, would be entitled to say, I 
'^ have lost the .benefit of the bond ; but the creditor 
'' has a mortgage, and I have a right to the benefit of 
'^ the mortgaged estate which has not got back to the 
''debtoc/ 

The objection to the claim accruing to a surety from 
the payment by him of the debt of the principal is, that, 
by thepaymait of it, the debt is, at law, extinguished. 
It is, however, admitted that, if the surety had pro- 
cured the right created by the bond to be formaUy 
assigned to him by the obligee, he would have been 
aititled to the benefit of the bond. But would there not 
remain the same oligection ? Would such a measure 
protect the debt firom legal extinction ? And, in equity, 
what rig^t does the formal provision of the surety 
himseff confer ? If he were not, in equity, entitled, 
withcmtit, to the benefit of the bond ; what right could 
it impart to him, that he had provided for himself a 
right to which he was not entitled ? It is said, that a 
surety paying a debt secured by a mortgage, is entitled 
to the benefit of the mortgage. A. mortgage consists 
in these two things ; the debt, the payment of which is 
secured, and the pledge for securing that payment of 
it. To this latter benefit he is, of course, entitled ; 
but, if it be not meant that the surety, paying the debt, 
is entitled to the personal debt, and ought to be 
admitted to ''stand in the place of" the mortgagee 
relatively to the administration of the personal assets of 
the mortgf^or; the distinction between ceasing and 
continuing securities is without meaning ; the subject 
of them not being the same. By the payment of the 
surety, however^ the personal debt is extinguished at 
law as much in the one case as the other. I do not 

A a 
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forget that legal assets are to be administered in eqmty 
as at law ; and^ although, an exeeutor, by the payment 
with his own money, of a debt due from his testator^ 
extinguish it, and cannot claim to *' stand in the place 
** of the creditor, yet, practically, he can secure to 
himself, with ease, this advantage; by pleading, if 
impleaded by a creditor of the same degree as him 
whose debt he has paid, plene administravU, and 
representing the debt to have been paid with the asa^ 
of the testator. In justice and expediency, there is no 
objection to an executor succeeding to the benefit of a 
claim satisfied by him at his own expense. The only 
persons to oligect to the measure, are the creditors of 
the deceased, the debts of whom would, otherwise, be to 
be preferred in satisfaction before it. But how are they 
to be disparaged by it ? If the debt had not been 
satisfied by the executor at his own expense, but 
remained vested in the creditor, it would have coa- 
stituted an impediment to the recovery of their debts 
by those other creditors, equal, precisely to that which 
it constitutes when vested in the executor. But not, 
only^ is there, negatively, no such objection, but there 
is, even, positively, reason why the executor should be 
allowed this benefit It may be (and indeed such 
must, commonly, be the inducement to the executor) 
that the payment of a debt, more promptly than the 
state of the assets will admit, may be the means of pro- 
tecting those assets from serious expense, and, thus, be 
a measure beneficial to the creditors whose debts are 
payable in succession to it But if the executor be to 
be impeded in the satisfaction of his debt, by the clainis 
of those for the sake of whom he has thus been pro- 
tecting the assets, he will be deterred from doing so. 
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And, althoiigh the oflSce of the creditor executor 
have ceased ; (e. g. his letters of administration been 
repealed, after which he could not have paid the debt 
if due to another) yet he has the same right to retain, 
out of the estate of the deceased, the amount of his 
debt, as he would have had, if the letters of administra- 
tion had remained unrepealed (b). 

From this rule, that it is competent to an executor to 
retain the amount of a debt due to himself, before the 
payment of any of the same kind due to other persons, 
it is ui exception, that it is not competent to an executor 
de son tort to do so (c). 

Also, it is said to be an exception (d), that co-execu- 
tors' creditors may only, relatively to each other, retain 
proportionate parts of the amounts of their debts. For 
this exception there can be no other reason than this, 
that, as co-executors are considered to be one agent, 
and the act and possession of one, the act and possession 
of both ; the retainer, by one, is a retainer on account 
of both ; for, if the debt had been due to an ordinary 
creditor, instead of hunself, he might have paid it. 

In the administration of assets by courts of equity, i" equity debts 

^ * ^ •' of the same 

however, the debts of the deceased of the same kind kind are pay- 

ble equally. 

are to be paid with personal assets equally. 

Secondly. Of the order in which the debts of a ot the order in 

•^ ^ ^ . which debts are 

person deceased are to be paid with legal real assets, to be paid with 

'ii'iii legal rea/ assets. 

Legal real assets are only specially applicable to the Debts to the 

i» _. ,. ,- payment of 

payment of the debts of creditors having a right to which legal real 

MB assets are ao* 

satisfaction of their debts by means of them. These piicaUe, of two 
creditors are of. two kinds; first, such the right of such u con^ti^' 
whom has been enforced, or executed ; and secondly, ^e uMts/and" 

others. 

{h) Blackborough ▼. Davis, 1 (c) Coulter's case, 5 Rep. 30. 
Salk, 38. {d) Vin. Abr. " Executors,*' D.2. 

Aa2 
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such the right of whom has not heen enforced, but is 
executory. Of the former kind^ are creditors by mort- 
gage, judgment, statute, recognizance, &c. ; the debts 
of whom constitute an actual charge, or lien, on those 
assets ; and of the latter kind are debts due by spe- 
cialty ; to the payment of which, by the provision of 
the debtor, his real estate is, at his decease, to be sub- 
ject ; or, as it is commonly expressed, by specialty, '' in 
^' which the heirs are bound.** Debts of this latter 
kind are not a charge, or lien, on the assets. 
Of debts con- The dcbts of the former kind are to be paid, in 

sdtuting a ^ , 

charge on the cQuity, with legal real assets, before any of the latter. 

legal real assets. , . 

Judgment- This rulc rcquircs qualification. It is true, that a 

debts* 

debt due by judgment is to be paid with the legal real 
assets subject to the payment of them, before a debt 
due by specialty, '' in whidi the heirs are bound." It 
is^ however, a moiety only, of the real estate descended, 
or devised, of the deceased, which is subject to the 
payment of a debt due by a judgment ; while, to the 
payment of a debt due by a specialty of the description 
stated, the whole of the real estate descended, or 
devised, is subject ; and, accordingly, although, as has 
been explained (^), a creditor by judgment is, in equity, 
entitled to have the inheritance itself sold for the 
payment of his debt ; yet, only, to the extent of a 
moiety (/). 
Decree not It is, iu this placc, to be explained, that the rule 

judgment re- bcforc Stated {g), that a decree of a court of equity is 
T^ln^ to be considered, in equity, to be equivalent to a judg- 
ment of a court of law ; is to be understood with this 



(e) See p. 18. (9) See p. 337. 

If) Stileman v. AshdowD, 2 
Atk. 477, 608. Amb. 13. 
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qualification, namely, that, although it is so, relatively 
to the personal assets of the deceased ; yet it is not so, 
relatively to his legal real: for, while a judgment im- 
parts to the creditor a charge, or lien, on the real estate 
of the debtor, a decree of a court of equity does not. 

In the administration of the legal real assets of 
the deceased, a decree of a court of equity is not equi- 
valent to a judgment of a court of law (A). 

Of creditors of the former of the two kinds before de- 
scribed, the rights may be either lesal or equitable ; ^v^^^^^^^r 

" •' o z among concen- 

and it will be seen, hereafter, that, accordingly as they *"« rights, or 

: TvghtB relative 

are the one, or the other, they are, relatively to this fo the same sub- 
subject, affected by different rules. 

Between legal charges, (e. g. debts due by judg- 
ment) that which is of earlier creation, or accruer, is to Between legal 

... • . charges. 

be preferred in satisfaction, before that which is of later; 
Between equitable charges, (e. g. mortgages sub- 
sequent to a mortgage in fee,) equal in equity, differ-' Between equit- 

a Die cnazges* 

ing only as to the time of their creation ; that which is 
of earlier creation, is to be preferred before that which 
is of later (f). 

But it is an exception from this rule, that, if one, 
having a preferable legal charge on that on which 
another has an equitable charge, purchase an equitable 
charge for valuable consideration, without notice of the 
existing equitable charge {J) ; or, having purchased, 

(h) Bligh V. Earl of Darnley, 158. Wilker v. Boddin|toii, 2 

2 P. W. 619. Astley v. Powis, Vera. 699. Brace v. Duchess 

1 Ves. 496. MomceT.Bank of of Marlborough, 2 P. W. 491. 

England, Ca. terap. Talb. 217. Earl of Pomfret v. Lord Wind- 

(i) Clarke v. Abbott, Bar- sor, 2 Ves. 472!. Brandlyn v. 

nard. 467. 2 Eq. ca. ab. 606. Ord, 1 Atk. 671. 
Blake v. Hungerford, Pr. in Ch. (j) Brace v. Duchess of Marl- 
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for valuable consideration, an equitable charge on that 
on which another had an equitable charge of earlier 
creation, without notice of the existing equitable charge, 
acquire a preferable legal charge ; his after-purchased 
equitable charge is to be preferred before the other (i). 
£• g. If one, having a preferable legal mortgage on an 
estate on which another has an suitable mortgage; 
without notice of the existing eqahaUe mortgage, 
advance more money on the security of the estate ; or, 
having advanced money on mortgage of an estate on 
which another had an existing equitable mortgage, 
without notice of it, acquire a preferable legsi mort- 
gage ; his after-purchased equitable mortgage is to be 
preferred before the other. 

It is indifferent, that the person acquiring the legal 
charge had notice of the equitable right of earlier 
creation, or accruer, at the time when he acquired the 
legal charge (/). 

A creditor by judgment, statute, or recognizance, 
is not a purchaser in the seeise of this exception ; aod, 
consequently, a creditor of that kind, the debt of whom 
has accrued subsequently to the creation, or aocnier, 
of an equitable charge ; acquiring a preferable legal 



borough, 2 P. W. 491. Morret 
V. Paske, 2 Atk. 52. Anon. 2 
V^es. 662. Matthews v. Cart- 
wright, 2 Atk. 347. 

(k) Marsh v. Lee, 1 Ch. ca. 
162. Hitchcock v. Sedgwick, 2 
Vern. 156. Edmonds v. Povey, 
1 Vern. 187. Willoughby v. 
WUk)ughby, 1 T. R. 763. 2 
Ves. 684. Stanton v. Sadler, 2 
Vern. 30. Wortley v. Birkhead, 



2 Ves. 57 U Collet t. De Gok, 
Ca. temp. Talb. 65. 

(/) Marsh v. Lee, 1 Ch. ca. 
1 62. Brace v. Ducheas of Marl- 
borough, 2 P. W. 491 . Robin- 
son V. Davison, 1 Bro. C. C. 63. 
Earl of Bristol v. Hungerford, 2 
Vern. 524. Turner v. Rich- 
mond, 2 Vern. 81. Hawkins v. 
Taylor, 2 Vern. 29. Wortley v. 
Birkhead, 2 Ves. 571. 
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charge, is not to be preferred in satisfaction before the 
equitable charge (m). 

It is an exception from this exception^ that, if an 
equitable mortgagee, whose mortgage is of later cre- 
ation, acquire a legal charge, after a decree^ and. 
directum to settle priorities, in a cause in which he 
is a party : his equitable mortgage is not to be pre- 
ferred in satisfaction before one of earlier creation (n). 

It is also an exception from this exception^ if a pur- 
chaser, for valuable consideration, of an equitable 
charge, without previous notice of an equitable charge 
of earlier creation, or accruer ; but with notice of an 
equitable charge of intermediate creation, or accruer ; 
acquire a legal charge preferable to the first ; his equit- 
able charge is not to be preferred before the first. 
E. g. Let there be supposed a legal mortgage and 
three successive equitable mortgages ; that the second 
equitable mortgage had notice of the first equitable 
mortgage, and that the third had notice of the second, 
but not qf the first ; and that the third, afterwards, 
acquires the legal mortgage (o). 

If the owner of an equitable charge of later creation, 
or accruer, have more equitable right to the legal 
right than the owner of an equitable right of earlier 
creation, or accruer ; (e. g. if the owner of the legal 
right have agreed, for valuable consideration, to hold, 
or assign, the legal right, for the benefit of the former ; 
who had not notice of the right of the latter ;) the 



(m) Brace ▼.Duchess of Marl- (n) Wortley v. Birkhead, 2 

borough, 2 P. W. 491. Anon. Ves. 571. Earl of Bristol v 

2 Ves. 662. But see Wright ▼. Hungerford, 2 Vera. 524. 

Pilling, Pr. in Ch. 494, Gilb. (o) Earl Pomfret v. Lord 

Rep. 150. Windsor, 2 Ves. 472. 
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Between leffal 
and equitable 
charges. 



former is to be preferred in satisfaction before the 
latter (p). 

Between a legal charge of earlier creation, or ac- 
cruer^ (e. g. a mortgage of the legal estate in fee) and 
an equitable charge of later, (e. g. a subsequent morir 
gage) the legal charge is to be preferred in satis&ction. 

Between an equitable charge of earlier creation, or 
accruer, (e. g. an equitable mortgage) and a legal 
charge of later, (e. g. a mortgage of the legal estate,) 
the equitable charge is to be preferred in satis&ction. 

It is an exception from this rule, that a legal charge 
of later creation, or accruer, on that on which there is 
an equitable charge of earlier ; purchased far pah- 
able consideration without notice (g) of that equitable 
charge, or with notice of it, from, or under^ a pur- 
chaser, for valuable consideration without (r), is to be 
preferred in satisfaction before the equitable charge. 

And it is indifferent that the purchase without notice 
was from a purchaser with notice (s). 

If one purchase a legal charge of later creation, or 
accruer, on that on which there is an equitable charge 
of earlier, made without valuable consideration ; whe- 
ther with, or without, notice of that equitable charge; 
the legal charge is to be preferred in satisfaction. 



a Blake v. Hungerford, Pr. 
. 158. Earl of Pomfret v. 
Uid Windsor, 2 Ves. 472. Wil- 
loughby V. Willoughby, 1 T. R. 
763, 2 Ves. 684. Stanhope v. 
Verney, in Butler's notes to 1 
Inst. 290 b. 

(y) Sanders v. Dehew, 2 Vern. 
271. Mead v. Lord Orrery, 3 
Atk. 238. Mansell v. Mansell, 
2 P. W. 678. 

(r) Mcrtins v. JoUiffe, Amb. 



311. Macqueen ▼. Farqnhar, 1 1 
Ves. 467. Sweet v. Southcote, 
2 Bro. C. C. 66. Harrison v. 
Forth, Pr. in Ch. 51. Brandlyn 
V. Ord, 1 Atk. 571. Lowther 
▼. Carlton, 2 Atk. 242. Bw)- 
therton v. Hatt, 2 Vera. 574. 
Plumb V. Fluitt, 2 Anstr. 432. 
Birch ▼. Ellames, 2 Anstr* 427. 
Hiemv. Mill, 13 Vea. 114. 
(s) Mertins v. JoUiffe. 
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miae. 



Having detailed the direct rules of precedency among 
concentric charges, i. e. charges on the same subject, 
I proceed to state certain collateral rules common to 
those rules. 

A contract, or promise, to make a mortgage is a contract, or 

• J J • -x i. 1 J. promwe, to 

consideredi m equity, as an actual mortgage. make a mort. 

The principle of this rule is, that that which is con- fXr^^^ 
tracted or promised to be done, is ia equity considered^"^^' 
as done. 

The delivery of title-deeds (/), a copy of court-rolK«),'What conati^ 

^ 1 • '^ tutesaucha 

or a contract for purchase (r), as a ^e^rtiri/y, consti-. contractor pro- 
tutes, in equity, an implied contract, or promise, to 
make a mortgage of the property to which they relate. 

A delivery of the title-deeds, for the purpose of a 
mortgage being made ; and not as, in themselves, a 
security ; does not constitute a contract, or promise, to 
make a mortgage {w). 

The mortgagee is entitled to have a legal mortgage 
made {x) ; and, if the mortgagor have become a bank- 
rupt ; to have what is due to him raised by sale of the 
property (y). 

The mere fact of delivery of title-deeds (x), by a 
debtor to his creditor ; whether at the time of the in- 



(t) Bates V. Dandy, 2 Atk. 
208. Russell v. Russell, 1 Bro. 
C. C. 269. Featberstone v. Fen- 
vnckj in a note to Russell v. 
Russell. Harford v. Carpenter, 
in a note to Russell v. Russell. 
Plumb V. Fluilt, 2 Anstr. 432, 
Birch V. ElJames, 2 Anstr. 427. 
Ex parte Wetherell, 11 Ve8.398. 
Ex parte Mountfort, 14 Ves. 606. 
Ex parte Langston, 17 Ves. 222. 
Ex parte Coombe, 17 Ves. 369. 
Ex parte Whitbread, 19 Ves. 209, 
1 Rose, 299. 



(tt) Ex parte Warner, 19 Ves. 
202. 

(v) Ex parte Warner. 

{to) Norris v. Wilkinson, 12 
Ves. 192. But see Shepherd v. 
Kent, Pr. in Ch. 193. 

(x) Featberstone v. Fenwick. 
Harford y. Carpenter. 

(y) Russell v. Russell. 

(z) As to the effect of a de- 
livery of a part of the title-deeds 
of an estate ; see ex parte We- 
therell. 



362 



OF THE ORDER IN WHICH THE DEBTS AND LEGACIES OF 



curring of the debt (a), or afterwards (i) ; is, of itself, 
evidence, that they were delivered as a security for the 
debt then due (c). 

The fact of possession of title-deeds by a creditor of 
the owner is, of itself, presumptive evidence, that they 
were delivered as a security for the debt {d). 

Parole etidence oli the purpose for which title* 
deeds were delivered, is admissible (e). 

A delivery of title-deeds may be proved, by par(de 
evidence, to have been made as a security for future 
loans (/ ). 

A loan subsequent to a delivery of title-deeds may 
be proved, by parole evidence* to have been on the 
security of the title-deeds (g). 

A delivery of title-deeds, not to the creditor himself, 
but to another, may be proved, by parole evidence, to 
have been made, as a security for the creditor ; and so 
to constitute an equitable mortgage (h). 

But a delivery of title-deeds to one creditor, as a 
security to himself and another creditor, cannot serve 
to constitute an equitable mortgage to that other cre- 
ditor (i). 

A delivery of title-deeds by the debtor to his own 
wife, cannot serve to constitute an equitable mortgage 
to a creditor {k). 



(a) Norris v. Wilkinson. Ex 
parte Langston, 17 Ves. 227. 

(b) Ex parte Comings 9 Ves. 
1 15. Ex parte Wetherell, 11 Ves. 
398. Kx parte Haigh, 11 Ves. 
403. Butsee Norris v. Wilkinson. 

(c) Ex parte Mountfort, 1 4 
Ves. 606. Ex parte Langston. 
Ex parte Whitbread, 19 Ves. 209. 

(d) Ex parte Wetherell, 1 1 Ves. 
398. Ex parte Coming, 9 Ves. 
115. But see Norris v. Wilkinson. 



(e) Russell v. Russell. Ex 
parte Coming. Hiem ▼. BfilJ, 
1 3 Ves. 114. Ex parte Mount- 
fort. Ex parte Langston. But see 
Norris V. Wilkinson. 

(/) Ex parte Whitbread. 

(^f) Ex parte Whitbread. 

(A) Ex parte Coming. Ex parte 
Whitbread, 19 Ves. 209. 

(») Ex parte Whitbread. 

(k) Ex parte Coming. 
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Notice in the sense of these rules, is notice at the ^^^^^ <^?»*': 

tutes notice in 

time of the payment of the purchase-money (/), or of ^jj^ «eneeof 
the execution of the conveyance (i»). ^^s. 

Notice, however slight and general, if sufficient to 
enable a person disposed to make inquiry, to obtain 
full, and particular, notice ; is notice in the sense of 
these rules (n). 

If an estate, in the possession of a third person, be 
purchased ; notice of the possession is to be considered 
to be equivalent to notice to the purchaser of any in- 
terest which the tenant in possession may have in the 
estate (o). 

A person proved to have once had notice, is to be 
considered to have continued ever qfter to retain a 
remembrance of that of which he had notice ; and he 
is not to be admitted to allege that he h&djhrgotien 

it (p). 

And, on the other hand, a purchaser of a later charge 
appearing to have had the deed creating an earlier 
charge in his possession, is to be presumed to have had 
it before his purchase (q). 

Notice on the part of an agent, is notice to his prin- 

to 

cipal (r). 



(l) Storey v. Lord Windsor, 
2 Atk. 630. Hardingham v. Ni- 
choils, 3 Atk. 304. Tourville v. 
Naish, 3 P. W. 307. Amot ▼. 
Briscoe, 1 Ves. 96. 

(m) Wiggv. Wigg, 1 Atk. 382. 

(n) Moore v. Burnett, 2 Ch. 
ca. 246. Smith v. Lowe, 1 Atk. 
400. Mertins v. JoUiffe, Amb. 3 U . 
Taylor v. Stilbert, 2 Ves. jun. 
43. Ferrers v. Cheney, 2 Vem. 
383. Dunch v. Kent, 1 Vem. 
260, 319. Dral>ers' Company v. 
Yardley, 2 Vem. 662. See also 



Plumb ▼. Fluitt, 2 Anst. 432. 
Maddox v. Maddox, 1 Ves. 61. 

(o) Taylor v. Stilbert, 2 Ves. 
jun. 437. HallY. Smith, 14 Ves. 
436. Daniels v. Davison, 16 
Ves. 249. Allen v. Anthony, 
1 Meriv. 282. 

(p) Burrows v. Lock, 10 Ves. 
470. Mertins v. JoUifie, Amb. 
313. 

{q) Earl Pomfretv. Lord Wind- 
sor, 2 Ves. 472. 

(r) Brotherton v. Hatt, 2 Vem. 
574. Jennings v. Moore, 2 Vera. 
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But notice oh the part of an agent is not notice to his 
principal, unless it were received while the title of the 
principal was being acquired ; and not previously: and 
by an agent himself employed in the acquisition of the 
title, and not in a different business (s). 

Every one is to be supposed to have notice of a 
decree of a Court of Equity (t), as well as of a judg- 
ment of a court of law ; and even of the pendency 
of a suit there (u). 

The pendency of a suit is not notice of a claim on the 
part of the plaintiff, unless he have obtained a decree 
under it (r). 

A suit to perpetuate testimony, is a suit> of the 
pendency of which persons are to be supposed to have 
notice (tr). 

The pendency of a suit commences in the service of 
of the subpoena ; the bill being at that time filed (x). 



609. Warwick t. Warwick, 3 Atk. 
291. Le Neve v. Le Neve, 3 
Atk. 646. Ashley v. BaLllie, 2 
Vea. 368. Sheldon v. Cox, Amb. 
624. Maddox v. Maddox, 1 Ves. 
61. Lady Shelbtme v. Earl of 
Inchiquin, 1 Bro. C. C. 338. 

(») Preston v. Tubbin, 1 Vem. 
280. Fitzgerald v. Falconbridge, 
Fitxg. 207, 216. Warwick v. 
Warwick, 3 Atk. 291. Worsley 
▼. Earl of Scarborough, 3 Atk. 
392. Ashley v. Baillie, 2 Ves. 
308. Lowther v. Carlton, 2 Atk. 
242. Hiern v. Mill, 13 Ves. 120. 

(J) Harvey v. Montagae, 1 
Vem. 57. 122, Raithby's ed. 
Searle v. Lane, 2 Vem. 37, 88. 
Sorrell v. Carpenter, 2 P. W. 
482. 

(u) Worsley v. Earl of Scar- 
borough, 3 Atk. 392. Priestly V. 
Lambe, in a note to Hanrey v. 



Montague. Sorvell v. Carpenter. 
Morrett v. Paske, 2 Atk. 52. 
Herbert's case, 3 P. W. 116. 

In Worsley v. Earl of Scar- 
borough, it was said by the Lord 
Chancellor, that it is, only, the 
preami pendency of a suit, 
of which persons are to be sup- 
posed to hare notice; and not 
the former pendency of a suit 
become detemUned^DefoK they 
became interested in the subject 
of it. 

(v) Preston v. 'I\ibbia, 1 Vem. 
286. 

(tc;) Garth y. Ward, 2 Atk. 
174, Barnard, 450. 

(x) Anon. 1 Vem. 318. 

Persons to be afiected by no- 
tice of a decree, may shew error 
in it, and avoid the efiect of it. 

Sorrell v. Carpenter. Searle 
V. Lane. 
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The issuing of a commissron of bankrupt is notice of 
a bankruptcy (j/). 

A private Act of Parliament does not constitute 
notice (as). 

The fact of the title-deeds not being delivered to a 
subsequent mortgagee is not, of itself, evidence of notice 
of a precedent mortgage (a). 

The fact of a person having attested the execution of 
a deed, is not, of itself, evidence of his knowledge of the 
contents {b). 

If a person have been induced to purchase, for valu- of the post- 
able consideration, a charge on that on which another j^hTo^emise 

i-ti t» f M* ji precedent on 

person had a charge of earlier creation, or accruer ; the iiccount of the 

i«.i !_• ^jxi_^ £^ 1- firaudulent con- 

subject, however, being professed to be free Irom such ceaiment of it. 

charge ; . through yrat^dfti/^^ concealment^ on the part 
of such other person, of his charge ; the after-purchased 
charge, whether equitable only, or legal, is to be pre- 
ferred in satisfaction before that, whether legal even^ or 
equitable, of such other person. 

Accordingly, if one purchase, for valuable considera- whatconsti- 

. m . 1 . , , « . • tutes afraudu- 

tion, a charge on that on which another has an existing lent conceai- 
charge, but professed to be free from such charge; who, 
knowing of the intended purchase (c) denies the ex- 
istence (d), or omits to give notice (e), of his charge to 



(y) CoUett y. De Golls, Ga. 
terop. Talb. 65, Hitchcock v. 
Sedgwick, 2 Vera. 150. 

(z) Earl Pomfret ▼. I^rd 
Windsor, 2 Ves. 472. 

(a) Plumb V. Fluitt. 

lb) Beckett ▼.Coidiey, 1 Bro. 
C. C. 353. But see Mocatta 
▼. Murgatroyd,. IP. W. 393. 
Hunsden v. Cheney,. 2 Vern. 
150. 



. (c) Ibbotson v. Rhodes, 2 
Vern. 556. 

(d) Ibbotson v. Rhodes. 

(e) Hunsden v. Cheney, 2 
Vern. 150. Clare v. Earl of 
Bedford, cited in Hunsden ▼. 
Cheney. Draper v. Borlace, 2 
Vern. 370. Mocatta v. M urga- 
troyd, 1 P. W. 393. Berrisford 
V. Milward, 2 Atk. 49, Bam. 
.101. Amot ▼• Biscoe, 1 Ves. 
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the purchaser ; the former charge, whether eqaitable 
only, or legal, is to be preferred in satisfaction before 
the latter, whether legal even or equitable. 

And it is indifferent, that the person denying the 
existence, or omitting to give notice, of his duurge, was 
himself uninformed of it at the titaie (y*), or was an 
infant (g). 

Concealment cannot be practised towards a petson 
already informed. If, therefore, the person to whom 
the denial was made, &c. were aware of the exi^g 
charge ; no loss is imputable to the denial, &c. and, 
consequently, the rule is inapplicable to the case (A). 

The subject of loss to the purchaser is the purchase- 
money, and the loss is involved in the act of payment 
of it. If, therefore, the purdiaser were informed of the 
existing charge before the time of the payment of the 
purchase-money, no loss is imputable to his ignorance, 
and the rule is inapplicable to the case (f). 

The fact of the person having the existing charge 
having attested the execution oi the deed creating the 
after-purchased one, is not, of itself, evidence of his 
knowledge of the contents of it (J). 

It is indifferent, that the person having the existing 
charge denied, or omitted to give notice of, it ; unless 
he knew of the intended purchase (Jc). 



95. Hobbs V. Norton, 1 Vera. 
136. Raw V. Pate, 2 Vern. 239. 
Beckett ▼. Cordky, 1 Bro. C. C. 
353. 

(/) Hobbs ▼. Norton, 1 Vera. 
136. Pearson v. Morgan, 2 Bro. 
C. C. 384. 

ig) Amot V. Biscoe. 

(Ji) Amot ▼. Biscoe. 

(t) Arnot V. Biscoe. Hard- 
ingham v. Nicbolls, 3 Atk. 304. 



Storey v. Lord Windsor, 2 Atk. 
631. 

{j) Beckett ▼. Cordley , I Bro. 
C. C. 353. But see Mocatta v. 
Murgatroyd, 1 P. W. 393. 
Hunsdenv. Cheney, 2 Vern. 150. 

{k) Becket v. Cordley, 1 Bro. 
C. C. 353. Ibbotson v. Rhodes, 
2 Vern. 55^. Raw v. Pate, 2 
Vern. 239. 
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A purchaser of a charge of later creation, hamng the 
titlenleeds relating to the subject, is to be preferred in 
satisfaction before a purchaser of a charge of earlier 
creation, whether legal, or equitable, who has either 
Jrauduiently omitted to possess them ; or, haying 
possessed them, (\fterwards fraiudtdently parted with 
them (/)• 

Gross neglect to possess the title-deeds, is, of itself, 
conclusive evidence of fraudulent intention {ni). 

The mere fact of the person having the existing 
charge not having the title-deeds, is not, unless they 
have been fraudulentiy, or negligently, left in the pos- 
session of the owner of the subject, reason for preferring 
an after-purchased charge. 

Thus, in a case in which A, entitled in remainder 
after the death of B, to an estate, had mortgaged it to 
C, without delivery of the title-deeds ; them not being 
in his possession : and, afterwards, on his estate becom- 
ing vested in possession, mortgaged the estate to D, 
and delivered to him the titie-deeds ; and D had pre^ 
ferred a bill of foreclosure against C; the bill was 
dismissed ; the Court saying, '' that it did not conceive 

that a first mortgagee not taking the deeds was, 

alone, sufficient to postpone him. If it were so, there 

could be no such thing as a mortgage of a reversion. 

In that case, the deeds being in the hands of the 
'^ tenant for life is not sufficient to turn him round. 
*' The first cases where the prior mortgagee was post- 
^* poned, were cases of fraud ; tiien the same was done 



(2) Evans v. Bicknell, 6 Ves. ▼. Jemmett, 1 Fonb. Tr. of Eq. 

174. 166, and in a note to Tourle v. 

(in) Evans v. Bicknell. Plumb Rand, 2 Bro. C. C. 652. Tourle 

T. Fluitt, 2 Anstr. 432. Pinner v. Rand. 



€t 
€€ 

it 
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'* in cases of gross negligence. Here was no laches. 
'* He could not compel the tenant for life to give up 
*' the deeds (ny 



?i^cS'to7** The debts of the creditors of a deceased having a 
^^ ISri""^ ^S^^ *^ satisfaction of their debts by means of his legal 
piicabie, but r^al assets ; but of whom the debts do not constitute a 

which do not ' 

constitute a charge or lien on those assets ; namely, debts by 

charge onthem. ^ . 

specialty '^ in which the heirs are bound," are not pay- 
able in any order of precedency, but equally (o). 
Of *« onier in SECONDLY. Of the ordcr in which the debts of a 

which debts are 

to be paid with dcccascd are to be paid with equitable assets. 

tmuiahU assets. * •* >. . • » 

They are to be The dcbts of a dcceascd, whether of different ktndi 

paid eaually. 

or the same kind, are to be paid with equitable assets, 
neither in any order of precedency, nor at the discre- 
tion of the executor, but equally (p). 

The principle of this rule is, that all debts (that is, 
all debts not constituting a specific lien on the de- 
ceased's assets) are, however secured; in equity, 
equal (q). 



(n) Tourle v. Rand, 2 Bro. 
G. C. 650. See also Plumb ▼. 
Fiuitt, 2An8tr.432. Pinner v. 
Jemmett, 1 Fonb. Tr. of Equity, 
) 65, and in a note to Tourle v. 
Rand, 2 Bro. C. C. 652. Peter 
v. Russell, 2 Vem. 726. But 
see Goodtitle v. Morgan, 1 T. R« 
755. Beverley v. Beverley, 2 
Vem. 131. 

Although there may not be 
reason for directly preferring one 
having a charge of later creation, 
having the title-deeds, before one 
having a charge of earlier crea- 
tion, not having them ; yet the 
title-deeds are not recoverable 
from the person having the later 
charge, unless, previously to it, 



he had notice of the earlier one ; 
and then he may indirectly ^ ohd 
consequentially f obtain a pre- 
ference. 

Head v. Egerton, 3 P. W. 280. 
Evans v. BickneJl, 6 Ves. 191. 

(o) Robinson v. Tonge, 3 P. 
W. 398. 

( p) Anon. 2 Ch. Ca. 54. Giri- 
ing V. Lee, 1 Vem. 63. Wilson 
V. Fielding, 2 Vera. 763. Deg v. 
Deg, 2 P. W. 416. Morrice v. 
Bank of England, Ca. temp. 
Talb. 220. Bradfoiti v. Foley, 
in a note to Foster v. Cook, 3 
Bro. C. C. 301. Plunket v. Pen- 
son, 2 Atk. 290. 

(q) Morrice v. Bank of Eng- 
land. 
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This principle is just. In equity^ the only difference 
in merit which can exist between two debts, is such as 
proceeds, not from the difference of security, but the 
difference in the merit of the contracts, or obligations, 
themselyes. A has supplied the family of the deceased 
with provisions of the value of 100/. : so has B ; but B 
has obtained from the deceased a bond. A is, never- 
theless, equally entitled in equity to be paid : there is 
as much merit in his claim, as there is in B's. But it 
may be objected vigilantibus subveniunt leges, and 
that the man who bargains for a specific security, and 
the advantages conferred by it, ought not to be de- 
prived of them in equity. It is true. The advantages 
conferred by the security were certain legal advantages, 
and, as has been shewn, they are in equity left to him. 

In conformity with this rule it is, that a creditor A, 
having received from the legal assets of the deceased 
more in proportion of his debt than another B, is not 
to receive any part of the equitable assets until B have 
received out of them an equal proportion of his. E. g. 
Let the debt of A be 100/., and the amount received 
by him from the legal assets (e. g. the personal estate 
of the deceased) 50/., and the debt of B, 200/., all 
unpaid ; £ is to receive out of equitable assets (e. g. 
real estate devised to be sold for the payment of debts) 
100/. before A receive any part of it (r). 

In the case Car v. Countess of Burlington, the 
judgmentof the Court, as it is reported 1 P. W. 228; 
was adverse to this rule. That case is there thus re- 



(r) Deg V. Deg, 2 P. W. 416. Ploughman, Mos. 35. Lloyd r. 

Haslewood v. Pope, 3 P. W. 322. Williams, 2 Atk. 1 1 0. Barwell 

Morrice v. Bank of England, v. Parker, 2 Ves. 363. 
Ca. temp. Talb. 220. Bailey v. 

B b 
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ported, ^' Richard^ late Earl of Burlington^ owing debts 
'' hy hand and simple^eontract, made a lease of his 
^' lands in England^ and Ireland, to trustees, in trust 
to pay all the debts which he diould owe at his death; 
all to be paid in a just propartiony without pre- 
ference of one debt before another ; and died tim 
indebted. The bond-creditors had been paid good 
part of their debts out of the Earl's personal estate 
by his executors. Upon which it was now objectedi 
that, if these bond^oreditors would take advantage of 
the trust-term, they ought to waive the benefit of thdr 
preference out of the personal estate : that this was 
the intent of the testator, who could let them into 
*^ the benefit of the trust-term upon what condition he 
^* pleased ; and, that, in equity, a simple-contract debt 
'' was as much a debt, and due in conscience, as any 
other : that equal pajrment of all debts was favoured 
in equity ; equality being the highest equity. But, 
by Lord Chancellor Harcourt, the bond-crecUtors 
may still come in to be paid the remainder of their 
" debts, in proportion with the simple-contract cre- 
" ditors ; for the law gives them the fund of the per- 
sonal estate, and the party, vi». the late Earl, gives 
them the fund of the trust**term ; and the clause, that 
no debts shall have preference, must be intended, only, 
with regard to their satisfaction out of the trust-term." 
Mr. Cox has, in a note to this case, given an account 
of it from the registry, diiSerent only in this, that those 
who are represented in the report to have been bond- 
creditors, were^W^m^n^-creditors ; but if, as seenos to 
have been the case, their judgments were obtained (^ier 
the execution of the deed creating the trust, so as not 
to afiect the subject of it, they were but bond-cieditors 
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relatively to these assets. Had the judgments been 
obtained before the execution of the deed creating the 
trusty the subject of it would have been legal assets as 
to theniy or rather^ the debts due on the judgment 
would have constituted a lien on it. 

This judgment being adverse to the rule» that the 
debts of a deceased are to be paid with equitable 
assets equally, is of no authority ; and it has, accord- 
ingly, been always treated with judicial censure (s). 

And, although an executor, or administrator, may Debt due to 

.. j*ii -i-i-ii « executor. 

retain, out of legal assets m his hands, the amount of a 
debt due to himself, before the payment of any other 
debt of the same kind ; yet, is his debt to be paid with 
equitable assets only equally with other debts (f). 

It is not an exception from this rule, that, although 
the deceased have charged his real estate descended 
with, or devised it subject to, the payment of his debts ; 
yet his debts constituting a charge on them, are first 
to be paid ; for, relatively to them, and to that extent, 
it is indeed legal assets (u). 

If one devise real estate for payment of debts, pre- Exceptions. 
scribing, at the same time, the order of payment, the 
estate devised is to be applied according to that order. 

Thus, in a case in which A had devised real estate 
for payment of his debts, and directed that his simple- 
contract debts shovld first be paid, and, afterwards, 
his specialty ; and it was objected, that the order of 
payment directed was not authorised by the statute of 
fraudulent devises ; it was determined that it was, and 



(s) See Lloyd v. Williams, 2 (u) Child y. Stephens, 1 Vera. 

Atk. 110. Barwell v. Parker, 2 101. Sharpe v. Earl of Scar- 

Ves. 363. borough, 4 Ves. 538. 

(0 Anon. 2 Ch. Ca. 54. 
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that the real estate should be. applied, according to the 
order prescribed (v). . 

And it is an exception from this rule, that a bond, or 
other personal security for money, given by the de- 
ceased without valuable consideration, is to be post- 
poned in payment after all his debts, even simple-con- 
tract (tr). 



Shkhfe"^^' ^^ ''• ^f '^ ^der in which, the legacies of a person 
are to bciiaid. dcceosed ate to he paid in equity. 



Debts before 
legacies. 



Except in cer- 
tain cases. 



Pecuni 
cies equ 



Legal assets are to be applied in the payment of the 
debts of the deceased, before his legacies. 

Equitable assets are, as well as legal, to be applied 
in the payment of the debts of the deceased, before his 
legacies (x) ; unless the deceased have provided other- 
wise, and the creditors claim only under the provision; 
e. g. creditors by simple-contract claiming under a 
devise of real estate for the payment of debts (y). 
iarviega- Both legal and equitable assets applicable to the 
payment of them, are to be applied in the payment of 
the pecuniary legacies of the deceased, not in any 
order of precedency, but in equal degree {z). 

In conformity with this rule it is, that, on a de- 



iy) Millar ▼. Horton, Coop. 
45. See p. 114. Deg. v. Deg. 
Batson v. Lindegreen, 2 Bro. 
C. C. 94. 

• (w) Jones V. Powell, 1 Eq. ca. 
ab. 84. PI. 12. Fairbeaid y. 
Bowers, 2 Vera. 202. Walms- 
ley V. Booth, 2 Atk. 25. ].eof- 
fes V. Lewen, Pr. in Ch. 370, 
Qilb. Eq. Rep. 32. Williams v. 
Sawyer, Sel. Ca. in Ch. 6. Lech- 
mere v. Earl of Carlisle, 3P. W. 



222. Lady Cox's caae, 3 P. 
W. 339. Cray v. Rooke, Ca. 
temp. Talb. 153. Ramsden v. 
Jackson, 1 Atk. 292. Bloat t. 
Doughty, 3 Atk. 481, 

(x) Gosling V. Doroey. 
Vera. 482. 

(y) Hinton v. Toye, 1 Atk. 
466. 

(z) Ashley v. Pocock, 3 Atk. 
208. 
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ficiency of assets for the payment of pecuniary legacies, 
they are to.be equally abated. 

And it is indifferent, that the legatee of such a legacy 
be a fvife or chUd unprovided for of the testator (a), 
or an executor to whom the legacy; has been expressly 
bequeathed in recompence of his officiation (6), (e. g. 
for his f* care and pains," &c.) or that it be bequeathed 
for a charitable use {c) ; but, on a deficiency of assets 
to satisfy, the pecuniary legacies, they are to be abated. 

In conformity also with the rule, that assets 
applicable to the payment of them, are to be applied in 
the payment of pecuniary legacie;s equally ; it is, that, 
if a pecuniary legatee A^ have a right to receive his 
legacy from one part of the deceased's assets only^ and 
another such legatee B have an equals or superior, 
right, to receive his legacy from that part of the 
deceased's assets which is subject to the payment of the 
legacy of the former legatee, and also, to receive it 
from another part of the deceased's assets not subject 
to the payment of the legacy of A ; and that part of 
the assets which is subject to the payment of both the 
legacies be insiffficient for. the payment of them both ; 
^ is to receive his legacy, or the excess of the amount 
of both legacies beyond the. amount of that part of the 
assets which is subject to the payment of both legacies, 
out of that part of the assets which is subject to the 
payment of his legacy, but not of that of A ; so that 
A may be enabled to receive his legacy. 

(a) Blower v. Morret, 2 Ves. Heron, 2 Atk. 171. 

430. Lewin v. Lewin, 2 Ves. (c) Masters ▼. Masters, 1 P. 

415* W. 420. Attorney General v. 

(b) Fretwell v. Stacey, 2 Vera. Hudson, 1 P. .W. 674. Attorney 
434. . Attorney General v. Ro- . General v. Robins, 2 P. W. 23. 
bins, 2 P. W. 25. Heron v. 



374 OF THE ORDER IN WHICH THE DBBT8 AND LEGACIES OF 

Thus, in a case in which C had, by her wiU, 
bequeathed several pecuniary legades ; and, afterwards, 
charged her real estate descended with the payment of 
her legacies '* above mentioned:'' bnd, afterwards, by 
a codicil, bequeathed other pecuniary legacies ; and 
the personal estate was insufficient £br die payment of 
the legacies bequeathed in the will and codicU ; it was 
decreed, that the legacies bequeathed in the will were 
to be received out of the real estate, so that, with the 
personal estate, those bequeathed in the codicil might 
be paid (cf). 

And, if liie assets which is applicable to the payment 
of the legacy of B, and not of that of A, be insufficient 
for the payment of the legacy of £ ; (e. g. Let this 
assets amount to 400/. and the legacy of jS to 500/.) 
the excess of the amount of the legacy of B beyond the 
amount of the assets so applicable to the payment of it, 
(100/.) or so much of it as that B may receive an equal 
proportion of his legacy with ^, is to be paid out of 
the other assets (e). 
wiiat consti- In the case Burridse v. Braddyl, 1 P. W. 127, in 

tutes a pecu- ^ o ^ ' 

niaiy, and not which a sum of moncv was beoueathed to be applied 

a specific, , ^ :* jtm. 

legacy. in the pUTchase of an annuity for A ; and the ques- 

tion was, whether or not, on a deficiency of assets for 
the pa}anent of the pecuniary legacies, the legacy to A 
should be abated ; the Court dedared its opinion, that 
money bequeathed to be applied in the purchase of an 
annuity, land, &c. being to be considered as an annuity, 
land, &c. is a specific, and not a pecuniary legacy. 

(d) Masters y. Masters, IP.W. Rep. 83. Hanby ▼. Roberti. 

421. See also Bligh v. Earl of Norman v. Morrel, 4 Ves. 769, 

Damley, 2 P. W. 619. Attorney Amb. 127. 

General v. Lord Weymouth, (e) Masters v. Masters. 
Amb. 20. Hyde v. Hyde, 3 Ch. 
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This opinion was excepted to by the Court, in Hin- 
tan V. Pinke, 1 P. W. 639, referred to as authority for 
a question in Peacock v. Manck, 1 Ves. 133, and 
finally duly overruled in Alton v. Medlicot, cited in 
Lewitt V. LetDtn, 2 Ves. 417, and in Hume v. Ed- 
wards, 3 Atk. 693. Still, however, the question 
seems to have remained, whether a legacy, not of a 
given sum of money to be applied in the purchase of 
an annuity for A, but of an annuity to A, to be pur- 
chased out of the personal estate of the testator ; be^ 
on a deficiency of assets for the satis&ction of pecu- 
niary legacies, to be abated, or not ; or rather it seems 
to have been admitted, that it was not (y ). But this 
reserved distinction was, by the judgment of the Court 
in the case Hume v. Edwards, 3 Atk. 693, in which 
the legacy was of this description, duly abolished (g*). 

But it is an exception from this rule, that the de- Exceptions. 

^ Legacies spe- 

ceased has expressly, or impliedly, jw^i^rr^c? before ciaBy preferred 

^ Dy toe QccesS" 

the others, a particular legacy; in which case, not-e<L 
withstanding that there be a deficiency of assets to 
satisfy the pecuniary legacies, they are to be abated. 

And it is indifferent, that the deficiency of assets 
have been caused by the devastavit of the deceased's 
personal representative. 

Thus, in a case in which A had bequeathed 2000/. 
to each of his two sons, and 2000/. to his daughter ; 
with a directioiiy that, if his assets should *^ fall short" 
for the payment of the legacies, yet, that the legacy of 
the daughter should be fiilly paid, and the legacies of 
the sons proportionately abated ; and left assets suffi- 

(/) See Lewin v. Lewin, 2 Dick. 324. Rogers V. MiliceDt» 
Ves. 417. Dick. 570. 

(g) See also Gibbons v. Hills, 
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cient for the payment of the legacies, but, through the 
devastavit of the deceased's executrix, they became 
deficient ; it was adjudged, that the daughter's legacy 
was not to be abated (h). 

A provision that a particular legacy is to be paid 
'' in the first place,'' &c. is not such a preference of 
it as, that, on a deficiency of assets to satisfy the peca- 
niary legacies, it is not to be abated (i). 

But a bequest of a pecuniary legacy to A, and of 
other pecuniary legacies, out of the residue of the tes- 
tator^ s estate, after the payment of As legacy, is such 
a preference of it as, that, on a deficiency of assets to 
satisfy the pecuniary legacies, it is not to be abated. 

Thus, in a case in which J5 had bequeathed an aD- 
nuity to be purchased for A, and ■ '' out of the profits 
** of the residue of his estate, ** another annuity to A 
for the maintenance of the testator's child, and, after- 
wards, other legacies ; and the residue of his estate as 
therein mentioned ; and, the assets being insufficient 
for the payment of the legacies, the question was, whe- 
ther A's legacy should be abated or not ; it was ad- 
judged, that it should not ; ** the governing reason*' of 
which judgment, the Court professed to be, *' that the 
'' testator had constituted two residues of his estate ; 

the first to be computed, after taking out the 

money for the purchase of the annuity ; the oUier 

to be computed after taking out the money to the 

pecuniary legatees (^').'* 
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(A) Marsh V. Evans, 1 P. W. 100. See Marsh v. Evans, 1 P. 

668. W. 667. 

(») Brown v. Allen, 1 Vem. {j) Lewin v. Lewin, 2 Ves. 

31. Blower v. Morret, 2 Ves. 415, and cited in Blower v. Mor- 

420. Lewin v. Lewin, 2 Ves. ret, 2 Ves. 420. 
415. Clark v. Sewell, 3 Atk. 
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Also in a case in which A had bequeathed several 
pecuniary legacies; and, afterwards, declaring his 
expectation that there would he, after the satiffac- 
turn of them, a considerable residue of his personal 
estate ; bequeathed other pecuniary legacies ; and, 
through a declension in the price of South Sea stock, 
in which the testator's personal estate chiefly consisted, 
there was a deficiency of assets to satisfy the legacies ; 
it was adjudged, that the legacies first bequeathed in 
the will were not to be abated; the Court saying, 
that the legacies given at the latter end of the will, 
being upon a presumption that there would be a 
surplus ; and th^re happening to be no surplus ; the 
former legacies in the will should have a preference, 
and those legacies given in the latter end of the will 
'' should be lost ;'* and that ^* when the testator, in the 
'^ latter end of his will, said, that in regard he appre- 
'' bended there would be a considerable surplus ; there- 
'' fore, he gave additional legacies ; the same apprehen- 
sion of a surplus must be intended to continue in the 
testator at the time of his making of his codicil (k).*' 
Also, a legacy given in satisfaction of a claim of a Legacy given 
legatee on the testator, or his estate, (e. g. to a wife m of a claim of the 
satisfaction of her claim of dower, or thirds, to which ^^ 
she is entitled ; to a creditor in satisfaction of a debt 
due from the testator to him) is not to be abated on a 
deficiency of assets to satisfy the other legacies (l). 

But, although there be a deficiency of assets for the Specific lega- 

- .. , . •/• t • aes not abate- 

payment of pecuniary legacies ; specie legacies are able. 
not to be abated (m). 

(k) Attorney General v. Ro- W. 127. Davenhill y. Fletcher, 

bins, 2 P. W. 23. Amb. 244. 

(/) Blower v. Morret, 2 Ves. (m) Brown v. Allen, 1 Vern. 

420. Burridge v. Braddyl, IP. 31. Webb v. Webb, 2 Vern. 
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In the case Sayer v. Sayer it was proposed by the 
Courts that^ if one bequeathed a specific legacy of '^ Am 
^personal estate at such a place,'' and a pecuniary 
legacy '^ out of his personal estate," and died without 
any other personal estate than at the place mentioned ; 
the pecuniary legacy is to be satisfied with the subject 
of the specific legacy. 
Nor to be Audj OH the othcr hand, on a deficiency of means, or 

satisfied by ^ ^ • i i 

other means, sulgect, to Satisfy a spcdfic legacy ; neither other 
legacies, specific, nor pecuniary, are to be abated, or 
rather applied towards satisfaction of it ; nor eren the 
general residue {n). 

Pfceptincer- But, if the subjcct of a specific legacy, givai to 
several, not in relative shares, or proportions ; but in 
absolute sums, or quantities ; be insufficient for the 
satis£action of such sums, or quantities, they are to be 
abated. 

Thus, in a case in which A had bequeathed a specific 
sum of 2413/. IZs. South Sea aitamties, in different 
absolute sums, or quantities, amounting together to 
that sum, to different persons; and, there being no 
more belonging to A at her death than 2157/. 12^. Id. 
it was adjudged, that the amounts of the shares were 
to be proportionately abated (o). 

III. Heme v. Merick, Salk. 111. Slush v. Thorrineton, 2 

416. Masten y. Mastera, 1 P. Ves. fi60. Hinton ▼. linke, 1 

W. 421. Scudamore v. Scuda- P. W. 539. Drinkwater ▼. Fal- 

more, Mos. 7. Sayer v. Sayer, coner, 2 Ves. 624. 

Pr. in Ch. 392. (o) Slush y. ThoniogtoD, 2 

(n) Webb v. Webb, 2 Vem. Ves. 660. 



THE END. 
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A. 

Annuity, 

Airears of, in what cases, the annuitant dying between the tunes of 
payment, assets or not, 78 — 80. 

in fee, real assets, 217. 
Anticipation of future assets, not admitted, 8. 

ASSBTS. 

What things are assets* 

Estate jpottr mOre vie, in what cases assets, 8 — 17. 

Pquity of redemption of mortgage in fee, as well as of other 
mortgages, 17. 

Bstate of ceatvi que trust in fee, as well as chattel estate of him, 
18. 

Produce of sale of estate descended* or devised, 'absolutely, 18. 

Rents and pifofits received therefrom, 20. 

Estate itself, the " rents and profits" of which are to be applied 
in the payment of debts, in what cases assets, 20 — ^22. 

What things are rendered assets by 3 and 4 W. and M., c. 14 ; 
or, what devises are within the provision, and not within the 
exception, in that statute, 22 — it- 

Estate or interest merged, 29- 

The subject of a power of appointment, in what cases assets, 
30—39. 

Timber trees severed from the land of tenant for life, &c., 
** without impeachment of waste,*' 41. 

What constitutes a constructive severance, 42—44. 

Fixtures, what are assets of a tenant for a particular estate, 
44—46. 

Emblements, assets of tenant for life, or other estate similar in 
the imoertainty of its duration, by whom they have been cul- 
tivated, 46—53. 

Except in certain cases, 61, 52. 

Estate, or interest, of a husband in the property of his wife, 
remaining after his death, 53 — 69> 
In her real estate, 53 — 56. 

personal estate, 56—69* 

Paraphernalia, in what cases assets, 69 — 72. 

Rent accrued due from a tenant of a tenant for life, between the 
last day of payment and the death of the tenant for life hap- 
pening before the next, 72 — 76. 

Rent reserved to the lessor '* and his heirs" on a lease by a 
tenant for years, &c., or to the lessor " his executors," &c., 
on a lease by a tenant in fee ; in what qises assets, 76, 77- 
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Arrears of annuities and dividends of stock, the annuitant, &c. 
dying between the times of payment, in what cases assets, 
77—80. 
Interest, assets of the person entitled to for life, dying between 

the times of payment, 78. 
A new estate, profit, or advantage, acquired by an executor, 
&c., from the deceased's assets, or by means, or in exercise, 
or right, of his office, 95 — 100. 
Rent, &c., of an estate for years of the deceased, accrued 

after his death, 95. 
Young of his cattle yielded after his death, 95. 
Profits acquired through the employment, or application, 

of the deceased's assets in trade, or otherwise, 95. 
Benefit of composition of a debt due from the deceased, 96. 
Pledge redeemed by executor, &c., in what cases assets, 96. 
Lease renewed, 97* 
Estate in remainder of the deceased becoming vested in 

possession in his executor, &c., as such, 98. 
Property acceding to an executor, &c., as " assignee in law" 
of the deceased, 98. 
What things are not assets. 
Copyhold estate, 3. 

Except in certain cases, 4. 
Reversion in fee of which the reversioner was not, at his death 

seised, 5. 
Timber trees standing on the land of tenant for life, or years, 

impeachable of waste, and whether severed or not, 41. 
Rent reserved to the lessor " and his heirs," on a lease by a 
tenant for vears, &c., or to the lessor, " his executors, &c.," 
on a lease by a tenant in fee ; in what cases not assets, 76. 
Arrears of annuities, and dividends of stock, the annuitant, &c., 
dying between the times of payment, in what cases not assets, 
77—80. 
Estate contracted to be settled not assets of the contracting 
party, 80—95. 
Of the several kinds, and distinctions, of assets, and of what assets 
are of each kind. 
Legal assets. 

The nature of, 101. 
Of two kinds, 101. 

1. Personal, 102. 

All personal assets are legal assets, 102. 

2. Real, 106. 

What real assets are legal assets, 106. 
Equitable assets. 

The nature of, 108. 

What assets are equitable assets. See " Equitable Assets." 
Personal assets. 

The nature of, 182. 

Of two kinds, 183. 

1. Things personal. 

What things personal are personal assets. See 
" Personal Assets." 

2. Things real. 

What things real are personal assets. See ** Per- 
" sonal Assets." 
Real assets. 

llie nature of, 209. 
Of two kinds, 209. 
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1. Things real. 

What things real are real assets. See "Real 
" Assets." 

2. Things personal. 

What things personal are real assets. See " Real 
" Assets." 
General assets. 

The nature of, 220. 
What assets are such, 220 — 222. 
Special assets. 

The nature of, 223. 

What assets are such. See " Special Assets." 
Of the successive order in which assets are to be administered, 225. 
In the payment of (i!e6fo, 229 — 317- 

1. The residue of the personal estate, 229- 

1. That which is undisposed of, 230 — 234. 

2. disposed of, 230 — ^234. 
Unless the deceased have provided otherwise, 234. 
Two modes of such provision, expreaa and implied, 235. 
What constitutes an express provision to that effect, and the 

converse, 235 — 237- 
What constitutes an in^Ued provision to that effect, and the 
converse, 237. 
An eicpress provision for the payment of debts by other 
means than the personal estate, with a disposition other- 
wise than for the payment of them, of the personal estate; 
constitutes such a provision, 237. 
Exception, 251. 

1. What are such dispositions and the converse, 
251—264. 

1. If made to other persons than eweentors, 

252—257. 

1. A bequest of the residue, expressly after 
the payment of debts, is not such a aisposi- 
tion, 252. 

2. Nor a bequest of it generally, 252. 

3. A bequest, after other legacies, of the 
residue *' not before disposed of" has been 
adjudged to be such, 252. 

4. Also a bequest of the deceased's " personal 
" estate," 255. 

5. A bequest to the person entitled, bene- 
ficially, to the subject provided for the 
payment of debts; is not such a dispo- 
sition, 255 — 257. 

2. If made to executors, 257 — 264. 

1. The disposition of the personal estate 
involved in the appointment of a person 
executor, is not sucn a disposition, 257. 

2. Nor an express bequest to him of it, con- 
tained in the same sentence as the appoint- 
ment, 257. 

3. Unless accompanied by expressions indi- 
cating that the appointment was not the 
reason of it, 258- -264. 

4. An express bequest to an executor con- 
tained m anothei sentence than the ap- 

S ointment has been adjudged to be such a 
isposition, 264. 
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2. What proTisioiu for the payment of debts are 
according to the aense of this rule, and the converse, 
264—266. 
The author's objection to the nde altoffether, 267 — 270. 

2. Real estate devised to be sold, &c., for the payment of debts, 
270. 

What constitutes such a devise, 270—271. 
Under such a provision, no more is to be sold than is 
sufficient for the purpose, 271. 

3. Real estate descended cnaiged with the payment of debts, 
272—274. 

What constitntes such a duoge, 274. 

4. Real estate descended absolutely, 274. 

5. Real estate devised subject to the payment of debts, 

275—277. 
What constitutes such a devise, 277^-286. 
Subject of a legacy bequeathed subjeet to the payment of debts, 
286» 287. 

6. Subject of pecimiary legacy bequeathed abscdately, 287. 
7. soedfic lesacy so bequeathed, 287. 

8. Real estate ae vised absolutely, 288. 

9. Feonphemalia, 200. 

10. Subject of a power of appointment, 293. 
In the payment of jraoeief, 317. 

The order of the administntion of assets in the payment of 
debts and l^iacies the same, 317. 
What constitntes a devise of real estate to be sold for, or 

subject to the payment of legacies, 318 — ^326. 
To what legacies a provision for tl»e payment of legacies 
(^eraUv) extends, 326. 
Of the order m which the debts, and legacies, of a person deceased 
are to be paid in equity, 326. 
Of the order in wfai(S deifts are to be paid, 326 — 372. 
Debts are to be paid before legacies, 326. 
Except in certain cases, 329. 
The several kinds of debts, 329. 

Of the order in which debts are to be paid with legal assets, 
330—368. 
Withpersoiialnssets, 330 — 355. 

Debts of different kinds, 330—348. 
Debts payable in future, 331. 
A debt due to the executor, 332. 
Debts due to the crown by record, 332. 
Debts due to the crown by specialty, 332. 

Rent due to the king, 333. 
Debts appointed, by statute, to be next 

paid, 333. 
Judgment debts, 333—340. 

Debts due under a decree of a court of 
eqoity^ 337 — 340. 
Debts due undn* statute or recognisance, 

340—342. 
Other debts of record, 342. 
Specialty-debts, 342. 

Damages for breach of covenant, 342. 
Rent, 343—347. 

Bond, Sec, without valuable considera- 
tion, 347. 
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Simple contract debts, .348. 
Debts of iiatsamekmd^ 348rr'356. 

At law, are payable according, to executor's 

discretion, 348. 
DebU payable in future, 348. 
Debts sued for, 348^350. 
Debt due to executor bimself; 350 — 355. 
In equity payable equally, 355. 
With real assets, 355—368. 

Debts constkutiDff a cAar^w on the assets, 356. 
Jodgment ddbts, 356. 
Decree not equivalent to a judgment relatively 

to legal real assets, 356. 
Of prmdency among concentric rights, 357- 
Between legal charges, 35/. 

equitable charges, 357 — 360. 

legal and equitable charges, 

360, 361. 
A contract, or promise, to make a mort- 
gage constitutes a mortgage in equity, 

361. 
What constitutes such a contract or 

promise, 361. 
What constitutes notice, 361. 
Of the postponement of a riffht otherwise 
precedent, on account of the fraudu- 
fent conc^dment of it, 365. 
What constitutes a fraudulent conceal- 
ment, 868. 
. Debts to the payment of which legal real assets 
are applicable, but which do not constitute a 
ekarge on them, 368. 
Of the order in which debts are to be paid with equitable 

assets, 368. 
They are to be paid equally, 368. 

Debt due to executor, 370. 
Except in certain cases, 371* 
Of the order in which fcwwies are to be paid, 372-*378. 
Debts are to be paid before legacies, 372. 
Except in certain cases, 372. 
Pecmiary legacies equallyi 372—374. 

What constitutes a pecuniary, and not a specific, 

legacy, 374. j , t j 

Except such as have been specially preferred by the de- 
ceased, 374—377. . , . ^ , 
And such as are given in satiBfaction of a claim of tne 

legatee, 377. 
^ecific legacies not abateable, 378. 
Nor to be satisfied by other means, 378. 
Except in certain cases, 378. 

C. 

Charity. 

Of legacies bequeathed for charitable purposes, 129—144. 

Compensation. See " Election." :, ^ n. r . ^ 

Composition. Of a debt due from the deceased, benefit of, assets, 90. 
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Contract to sbttlb bstatb. 

Estate contracted to be settled, not assets of the contracting party, 

80-^5. 
A contract to settle estate does not, as well as impart an interest in 
the estate, create a personal debt, 305. 
Conversion of real into personal estate, and personal into real. 
General mle, 200. 
Principle of it,. 201. 

1. Of the conversion of real into personal estate. 

In what cases the mle applicable, and in what not, 203. 
Exceptions from the rate, 203 — ^209. 

2. Of the conversion of money, or other personal estate, into real 
estate, 217—220. 

In what cases the rule applicable, and in what not, 217 — ^218. 
Exceptions from the rule, 218. 
Of the statute 40 Geo. 3. c. 56, 218—220. 
GoPTHOLD bstatb not assets, 3. 

Except in certain cases, 4. 
Cbbditors 

Regarded in equity, 29. 107. 
Ct pbbs 

The principle of, explained, 174. 202. 



D. 

Debts. 

What are to be considered to be '< debts" in the sense of provisiona 
made for the payment of debts, 294 — ^317. 
Debts of the deceased charged on specific parts of his assets, 294. 

What constitutes a debt, and the converse, 296—302. 
Exceptions of certain debts which, although they be personal 
debts ; vet, is the personal estate of the deceased debtor not 
applicable in exoneration of his real estate from them, 302. 
A contract to settle real estate does not, as wdl as impart an 

interest in the estate, create a jpersonal debt, 305. 
Debts incurred after the time of the making of a provision for 
the payment of debts, debts in the sense of the provision, 306. 
Debts are such as the law determines to be such, 306 — ^316. 
Of debts contested, in his life time, by the author of the 

provision, 306 — 309. 
Of debts the recovery of which is barred, 309 — 316. 
Equitable debts are claimaole, as well as legal, 31 6. 
Also, the whole of a debt assumed by the debtor to be of less 

than its actual amount, 316. 
Also, the whole of a debt, in satisfaction of which the debtor 

has bequeathed a legacy of less amount, 317. 
Of interest, 317* 
Of the order in which to be paid. See " Assets." 
Dbbr 

In a park, &c. in which the deceased had an estate descendible, real 

assets, 216. 
Dividends of stock. 

In what cases, the person entitled for life dying between the times of 

payment, assets or not, 77 — 80. 
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E. 

Elsction. 

What, 152. 

1. Of election in the case of an tusumed disposition of another's pro- 
perty, 152. 

General rule, 152. 

In what cases applicable and in what not, 152 — 157. 

Of the admissibility of extrinsic evidence, 157. 

2. Of election in the case of a gift in satirfactum of a duty or in- 
terest, 157. 

General rule, 157. 

In what cases applicable, and in what not, 158 — 160. 

Exceptions from the rule, 160, 161. 

It is the inteation of the donor which determines whether the gift 

be made in satisfaction of a duty, or interest, or not, 161. 
What constitutes eMaux of such an intention, and what does 

not, 161—171. 

3. Of the time when, and manner in which, the election is to be made, 
and what constitutes an election made, 171 — !l73. 

4. Of compensation, 173 — 182. 
Emblem BNTS. 

Assets of tenant for life, or other estate similar in the uncertainty of 
its duration, by whom they have been cultivated, 46 — 53. 
Except in certain cases, 51, 52. 

To what persons, and in relation to what things, this rule ex- 
tends, 48 — 53. 
Unsevered on land of tenant in fee, in what cases personal assets, 195 
Equitablb assets. 

Of the nature of equitable assets, 108. 
What assets are such. 

1. Of such as accrue from equitable rights vested in the de- 
ceased himself, 109, 110. 

2. Of such as accrue from eauitable rights accruing originally 
to the creditors, &c. of the aeceased, 1 10 — 182. 

1. The subjects of provisions made for the payicent of 
debts in conformity with the meaning of the exception in 
3 and 4 Wand M. c. 14., 110^114. 

2. Assets accruing relatively to certain debts and legacies, 
by the quartering of other debts and legacies, pai able out 
of them, on other assets. See " Quartering Debts," &c. 

Equity of bbdemption. 

Assets, 17. 

Of a mortgage of an estate for years, legal assets, 105. 

Of a mortgage of an estate in fee for a less estate, in what cases 
legal, and in what equitable, assets, 105. 

Of a mortgage in fee, equitable assets. 
Estates pour autre vie. 

In what cases assets, 8 — 17- 

What personal assets, 195. 

real assets, 209. 

Etidbncb. 

Parole, in what cases admissible, 22. 

Extrinsic, in what cases admissible, 157. 167. 169. 
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F. 



FiXTURKS. , 

What fixtures are assets of a tenant for a particular estate^ 44 — 16. 
To landy &c. wherein the deceased had an estate descendible, real 
assets, 215. 



G. 



General assbts. 

Of die nature of, 220. 

What assets are such, 220—232. 



H. 



Husband and wifb. See " Emblements.'' 

Of the estate, or interest, of a husband in the property of his wife, 

remaining after his death, 63— 69* 
In her real estate, 63—56. 
personal estate, 56 — 69. . 

I. 

Incumbent. 

Emblements on his glebe, at his death, assets of him, 60. 
Intbrbst. 

Assets of the person entitled for life dying between the times of pay# 
ment, 78. 



Leoacibs. 

To what legacies, aproTision for the payment of legacies extends, 326. 

Of the order in which to be paid, 372. 
Legal assets. 

Of the nature of legal assets, and what assets are such, 101. 

M. 

Marshalling assets. See " Quartering debts," &c. 
Meroeb. 

An estate, or interest, meiged is assets, 29. 

for the payment of debts, 223, 224. 

Mortgage. 

Monev due by mortgage is, in equity, personal assets, 184 — 191. 
Except in certain cases, 191, IS^. 
What constitutes a pledge redeemable, and not a purchase with 

liberty to re-purcnase, 187 — 191. 
Real estate mortgaged, in what cases personal assets, 199» 200. 



N. 



Notice. 

What constitutes, 363. 
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PaROLS EVIDBNCm. 

In what cases admissible. See " Evidence." 
Pa&a phbrnali a. 

What are assets, and in what cases, 70. 223. 

What things are, and what things are not, paraphernalia, 70. 

In what order to be applied in the payment of debts, 290. 
Personal assets. 

Of the nature of, 182. 

Of two kinds, 183. 

1. Things personal. 

What things personal are personal assets, 183 — 192. 

Trees severed before the death of a tenant entitled to 

them, 184. 
Tithes seposited, 184. 
Rent accrued due at the time of the death of tenant in 

fee, 184. 
Of money due by mortgage. See " Mortgage." 

2. Things real. 

What things real are personal assets, 192 — ^209. 
Estate for years, &c. See " Terms for years." 
Rent in fee in certain cases, 193. 
Estate pour autre vie in certain cases. See " Estates 

pour autre vie " 
Emblements unsevered on land of tenant in fee in 

what cases personal assets. See " Emblements." 
Trees really united to, but constiuctively severed from, 

the land. See " Trees." 
Next presentation, in what cases, 198. 
Real estate mortgaged, in what cases, 199> 200. 
Real estate agreed, or directed, to be sold, or otherwise 
converted into personal, in what cases. See " Con- 
version," &c. 
Pledge. 

Redeemed by executor, &c. in what cases assets, 96. 
Pour AVTRE VIE. See *' Estates pour mifre vie." 
Power of appointment. 

In what cases the subject of, is assets, 30-— 39* 
Subject of, special assets, 22a 

In what order to be applied in the payment of debts, 293. 
Presentation, next. 

In what cases personal assets, 198. 



Q. 

Quartering debts, and legacies, among the assets. 

1. Of quartering a debt, uayable out of two subjects, for pavment on 
one of them, to effect toe payment of another debt payable out of 
the other of them only, out of that other : and quartering a debt for 
payment on a subject out of which it was not, originally, payable, 
another creditor, to the payment of whose debt it was apphcable 
having received his debt out of the subject applicable to tne pay- 
ment of that debt, 115 — 121. 

2. Of quartering a debt> payable oiit of two subjects, for payment 
on one of them, to effect the payment of a legacy payable out of 
the 'Other of them only, out of that other : and quartering a legacy 

c c 2 
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for payment cm a subject out of which it was not, originaUy* pay- 
able, a creditor, to the payment of whose debt H was iq>pliable 
having received his debt out of the subject appliaiUe to the p«r« 
ment of the legacy : also of auartering a hgaeif^ &c. to effect toe 
payment of another legacy, «c. and quartering a. legacy, &c. a. 
legatee, &c. 121—150. 
In what cases the rules relative to the quartering of debts* 
and legacies, to effect the payment of legacies are, and are not, 
applicable, 122 — 182. 
Residuary legacy, 122. 

A legacy payable out of both real and personal estate, hav- 
ing, relatively to the real estate, £silea, 123 — 129- 
Of the case of a legacy of personal estate bequeathed for 
charitable uses, the personal estate being insufficient for 
the payment of it, 129 — 144. 
Of the case of a creditor having a right to receive his debt 
from the deceased's personal estate, and real estate de- 
vised absolutely, and a legatee of personal estate, 144, 145. 
Of the case of a vendor having a lien on the estate sold for the 
purchase-money, and a legatee of the purchaser, 14&-^148. 
Paraphernalia, 148 — 150. 

Of the cases of an assumed disposition of £'s property to A, 
accompanied by a ffift by the author of the assumed dis- 
position to JB; ana of a gift to A, of a sulij®^ applicable 
to the payment of a debt due from the donor to £, or in 
which B has an interest, with a gift to B of a different 
subject, in satisfaction, of his debt or interest. See 
" Election." 



R. 

RSALASSXtS. 

Of the nature of, 209. 
Of two kinds, 209. 

1. Things real. 

What things real are real assets, 209 — ^214. 
Estate pour autre vie in what cases, 209* 
Terms for years attendant on the Inheritance. See " Tennv 
for years." 

2. Things personal. 

What things personal are real assets, 214 — ^220. 

Fixtures to land, &c. wherein the deceased had an eatatp 

descendible, 215. 
Things constructively united, or appendant, to real estate. 
Deer in a park, &c. 216. 
Title-deeds, 216. 

All ancient horn immemorially in the custody of the 
successive owners of an estate, 216. 
Annuity in fee, 217. 

Money, &c. agreed, or directed, to be converted into 
real estate. See " Conversion," &c. 

Ruf JtWXD LAASB. 

Assets, 97. 
Rairr. 

Accrued due from a tenant of a tenant for life, between the last day 
of payment and the death of the tenant for life happening before 
the next, in what cases assets, and in what not, 73 — 76. . 
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Of an ntete for years of the deceased, accrued after his death la asaets 

of him, 96. 
Accrued doe to tenant in fee, personal assets, 184. 
In fee, personal assets in certain cases, 193. 
In what order to be paid. See " Assets.'' 
Rbnts and profits. 

In what cases the rents and profits of estate descended, or devised 

absolutely, assets, 20. 
In what cases the estate, itself, the " rents and profiU*' of which are 

to be applied in the payment of debts, is assets, 20. 
Reversion in fee, of which the reversioner was not, at his death, 

seised, is not assets, 5. 
And a reversion which is assets is not to be anticipated, 8. 



S. 
SATisrACTioiv. See " Election." 

SaVBAANCB or TRBBS, &C. 

What constitutes a constructive. See '* Trees.*' 
Spbcial assbts. 

Of the nature of, 223. 

What assets are such, 223, 224. 

The subject of a power of appointment in some cases, 223. 

Paraphernalia, 223. 

Estate or interest merged, 223, 224. 

Real assets, 224. 

T. 

Tenant por lifb. See " Emblements." 

Rent accrued due from a tenant of, between the last day of payment 
and the death of the tenant for life happening before tne next, 
assets of him, 72 — 7^' 
Tbrms for ybars. 

Attendant on the inheritance. 

What are such, and what not, 193—195. 210 — 214. 

TiTHBS. 

Seposited personal assets, 184. 
TiTLE-DBBDs relating to estate in fee, real assets, 216. 
Tradb. 

Profits of acquired through the employment, or application, of the 
deceased's assets in, assets of him, 95. 
Traders. 

Real estate of, assets for the payment of simple-contract debts, 224. 
Trbbs-timber. 

Standing on the land of tenant for life, or years, impeachable of 

waste (and whether severed, or not) not assets, 41. 
Severed from the land of tenant for life, or years, " without impeach- 
ment of waste " assets, 41. 
(Constructive severance, what constitutes, 42^4. 
Severed before the death of a tenant entitled to them personal 
assets, 184. . . . .i 

Trbbs. 

Really united to, but constructively severed from, the land penoi^fl 
assets of the person entitled to them, 197> 198. 
Trust. 

Estate of cestvi que trust in fee is, as well as chattel estate^ of him, 
assets, 18. 

9 
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V. 
Vb«tbd bwht OB urmsar. 
OftheMtaKeo^ 123. 



Wivr-IsTDiAif CoLamKS. 

Real alatem, Mictoldr the psynaHof debts bj 



Y. 
Youva of the deeeaaed'a eaittle, yidded after hit death. 



ERRATUM. 
Page 4B, line 16, fcir newdn read 



ife- 



